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1 
JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 





NO. 14,876 


RALPH H. ALLEN, 
Appellant, 


Ve 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET . 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES ele: | 
vs * * * * * & * Criminal No. 702-58 
r Charge: FORGERY AND 
1. RALPH H. ALLEN | UTTERING 


, (22, DCC, 1401) 
* ae ¥ * * x e * | 
1958 Jul31 No. 1: ARRAIGNED, Plea NOT GUILTY entered; BOND SET 
at $1500.00; Attorney Ralph Berlow preset: MORRIS, J. 
(Reporter-Walker) 


* * *£* *£* *©* *©* *& * 





MAY 5, 1958 

: CRIMINAL CASE CARD : 
No. 456-58)Jury Action qa sak CHARGE - F&u . 
3-28-58 )Court Action Bond - Rob. 5/9/58 (Initialed)AIn 


6/3/58 (initialed) M.N. 
4 /1/58 (Initialed) D.V. 


UNITED STATES, Plaintiff. 
vs. 
1. Ralph H. Allen, Defendant 
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For Plaintiff - Hantman, Mon & Tues.; For Defendant, Ralph Berlow, Woodward 
Bldg., Di 7-3184. Arraignment 5-9-58; Plea not guilty. Trial set for 6/11/68 
%-1-68 10-7-58. Trial continued to 7-31-58 Govt’s. mo. to dismiss, granted. 
Morris, J. Arraignment Justice Schweinhaut, J. (written - Clark). 

6/11/58 CONT'D. ON 6/2/58 TO 7/1/58 DEFENSE REQUEST -- DEFENSE 
COUNSEL GOING TO BE OUT OF TOWN ON 6/11/58. LAWS, C. J. 

7/1/58 CONT'D. ON 6/30/58 TO 10/7/58 AT THE REQUEST OF GOVERNMENT. 
HOLTZOFF, J. 

3/2/59 Order directing that Deft. be furnished transcript of proceedings at the 
expense of the U.S. filed. Holtzoff, J. 


JUL 21, 1958 Ea. Issued 7-25-58 
CRIMINAL CASE CARD 
No. 702-58 ) Jury Action Jail Charge: F&U #1 8/4/58 (Initialed) 
)} Court Action Bond #1 Rob. | M. 
#1 10-1-58 (Ini- 


tialed) L.A. 


UNITED STATES, Plaintiff 
Vs. 
1, Ralph H. Allen BW. (Initialed) JtVG 


2. Mildred K. Peters B.W. 
Defendant 


For Plaintiff - Hantman; For Defendant #1 Ralph Berlow, Woodward Bldg. Di 7-3184 
Arraignment #1 7-31-58; Plea not guilty x#1. REFERRED X#1 BOND; Trial set for 
10/4/68 11/4/58. Jury sworn #1 11/4/58. Jury respited to 11/5; 11/6; 11/7. Ver- 
dict #1 GUILTY - REF.-BOND. Sentenced 12-12-58 #1; Each Ct. 1 yr. to 3 yrs., 
concurr; Deft. remain on bond pending Appeal. Bond fixed at $2500. Deft. comm. 
Comm. issued. Holtzoff, J. Arraignment Justice #1 Morris, J. Trial Justice #1 
HOLTZOFYF, J. (written - B. D. Clark Mon & Tues, I. Gullickson, Rotating.) 

*+ * * * * * *x* * 
7-31-58 #1 B.W. issued 7-25-58 returned executed. Deft. committed to the Dist. of 
Col. Jail. Commitment issued. App. of Ralph F. Berlow, 637 Woodward Bldg. en- 
tered. Recog. in the sum of $1,500. . taken with M. N. Robinson, Surety, filed. 
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10/7/58 CONT'D. ON 10/1/58 TO 11/4/58 AT MR. BERLOW’S REQUEST -- 
HE IS TRYING TO LOCATE WITNESSES. LETTS, J. 
11-4-58 #1; Oral motion of govt. for severance Sranied | Trial proceeds against 


Ralph H. Allen. Holtzoff, J. 


* * *©* *&* *&©* © © * 


V/riled March 16, 1959/ 
BEFORE THE UNITED STATES COMMISSIONER 
FOR THE DISTRICT OF COLUMBIA 
United States, Plaintiff 4 : 
vs. Commissioner’s Case # 2652 


Ralph Horner Allen, Defendant -:; 


Thursday, March 27, 1958 
11:00 a.m. - Washington, D. C. 


The above-entitled matter came on for hearing before the United States 
‘Commissioner of the District of Columbia, the Honorable aaMes F. SPLAIN, 


Pursuant to order. 


APPEARANCES: 


For the Plaintiff; EDWIN T. STERLING, Assistant United 
States Attorney, Washington, D. C. 


For the Defendant: RALPH F. BERLOW, Woodward Building, 
Washington, D.C. ! 


PROCEEDINGS 
cd * * * * * *« * ! 
At this time, the government is represented by Assistant United States 
Attorney Edwin T. Sterling, Mr. Ralph Berlow is still representing the defendant. 
x x* *x* * * * * * 
JACK DARWIN BRADY - 
was called as a witness, and having been duly sworn, was examined and testi- 
fied as follows: : 
DIRECT EXAMINATION 
BY MR. STERLING: 
Q. What is your name, sir? A. ek Darwin Brady. 
Q. What is your address, sir? A. I reside at 2904 South Fifth Street, 


Arlington, Va. 
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Q. Mr. Brady, I show you a deed of trust. Is that your signature there, 
Jack D. Brady? A. No, sir. 

MR. BERLOW: Your Honor, can we have this identified in some way or 
another? I think we ought to mark this as Government’s 1. Then we will know 


what you are referring to. 


(Government’s Exhibits Nos. 1 and 2 
were marked for identification.) 


MR. BERLOW: The deed is 1 and the note is 2? 

MR. STERLING: Right. 

BY MR. STERLING: 

Q. Mr. Brady, I show you a document that is a deed marked as Govern- 
ment Exhibit No. 1. It has the signature Jack D. Brady at the bottom of it. 
Would you tell me whether or not you can identify that signature as being yours ? 

(The document was handed to the witness.) 

A. It is not mine. ie 

Q. I show you Government’s Exhibit No. 2, which is a note that has the 
signature Jack D. Brady on it. Can you identify that as your signature ? 

(The document was handed to the witness.) 

THE WITNESS: No, sir, it is not my signature. 

* * * %* © *&©* *& * 
IRA N. GULLICKSON 
was called as a witness, and having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 

BY MR. STERLING: 

Q. Will you state your name, sir? A. Ira N. Gullickson. 

Q. Where are you employed? A. Metropolitan Police Department. 

Q. In what capacity are you employed there? A. I am the Examiner of 
questioned documents at headquarters. 

Q. How long have you held that position? A. I will have completed my 
28th year the Ist of September of this year. 

Q. During that time, have you had occasion to examine and compare sig- 
natures and other handwriting? A. Yes. That is my regular duty. | 
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Q. Have you had occasion on many times to come into court and testify 
as to whether questioned documents are signed by a certain person? A. Yes. 

It has been my privilege to appear in all of the courts of the District of Columbia, 
both in civil and criminal proceedings, and in courts from Florida to New York 
on the East Coast of the United States. | 

MR. STERLING: Your Honor, I submit he is cualiied to testify as an ex- 
pert on handwriting. 

COMMISSIONER SPLAIN: Mr. Berlow ? 

MR. BERLOW: I object to his testimony. I don’t think his qualifications 
have been shown. I object to him. I don’t think he has alow the necessary qual- 
ifications. | 

COMMISSIONER SPLAIN: I will accept them. Note your exceptions. 

BY MR. STERLING: 

Q. Sir, I show you Government’s Exhibit No. 1 and ask you whether you have 
had occasion to examine the signature there of Jack D. Brady. 

(The document was handed to the witness.) : 

A. Yes, I have. 

Q. And I show you Government’s Exhibit No. 2, and ask you if you have had 
occasion to examine that document and that signature ? 

(The document was handed to the witness.) 

A. Yes, I have. . 

Q. During the course of your examination of these two documents, did you 
obtain some samples of the handwriting of Mr. Jack Brady ? A. At the time I made 
this examination, there were submitted to me a series of documents, and a series 
of specimens of writing of Jack D. Brady and of another party. 

Q. Did you have occasion to -- did you make a determination as to whether 
or not the signatures on these two documents were the handwriting of Jack D. 
Brady? A. Yes, I made a determination that the signatures on these two documents 
were not written by the writer with the name Jack D. Brady that was submitted to 
' me as known specimens of Brady’s writing. 

Q. Did you make a further examination to try to identity by whom these sig- 
natures were made? A. Yes, I did. | 








13 


Q. What was your conclusion? A. There were submitted to me, as I 
stated previously, other documents along with known specimen writings of a 


: a 
: 


writer by the name of Allen. I identified the signature Brady which appears 
on these two documents and on two other documents as having been written 
by the writer Allen. 

Q. Can you further identify Allen? A. As to the full name? 

Q. Yes, and have you ever had occasion to personally see Ralph H. Allen? 
A. Only the day that he was in the office of the check squad. I merely saw him 
as I came in the office and went out. 

Q. Do you see him present today? A. Yes. 

Q. Would you identify him, please? A. The gentleman sitting at the trial 
table here next to his counsel. 

Q. And it was your opinion that the two signatures there, signed Jack 
Brady, were signed by Ralph H. Allen? A. That is right. That is, the writing 
that was identified to me as having been written by Ralph H. Allen. 

MR. STERLING: That is all we have, Your Honor. 

CROSS EXAMINATION 

BY MR. BERLOW: 


* * *©* © *©* © © * 


_ Government’s Exhibit 3 was marked 
for identification.) 


REDIRECT EXAMINATION 

BY MR. STERLING: 

Q. I will show you Government’s Exhibit No. 3. Would you tell us whether 
or not that was one of the samples that you used in making your comparisons ? 
A. Yes, this was one of the documents that was submitted to me at that time. 

Q. Is it your testimony that the signature of Ralph H. Allen was written 
by the same person who signed the names Jack D. Brady on these other two 
documents, 1 and2? A. That is correct. 

Q. Thank you. A. Keeping in mind, of course, that my opinion is based 
upon all the documents that were submitted to me and not just on this particular 
one. 





Y 
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TALMADGE M. THORNE 
was called as a witness, and having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. STERLING; | 
Q. Would you state your name, please? A. Talmadge M. Thorne. 
Q. Where do you live, sir? A. 4201 Massachusetts Avenue, Northwest. 
Q. I show you here Government’s Exhibit No. 3. Would you tell me whether 
you can identify that? A. Yes, I can. | 
Q. Can you identify the signature? A. I can. It was . made in my presence. 
Q. Who signed that? A. Mr. Ralph H. Allen, the gentleman sitting right 


here next to his attorney. 
MR. STERLING: That is allI have, your Honor. 
CROSS EXAMINATION 


BY MR. BERLOW: 


A. That is the date. | 

Q. April 22, 1953? A. That is right. | 

Q. And at that time, did you in fact give Mr. Allen $8, 000 as is recited in 
this paper? A. No, sir. 

Q. How much did you give him? A. I gave him $6, 000. 

Q. And you had him sign this statement? A. I didn’t have him do it. He 
volunteered to do it. ! 

Q. And you accepted it? A. I accepted it. I wouldn’t have it now if I hadn’t. 

Q. When he volunteered to do it, what did he say ? A. Well, I just -- 

MR. STERLING: I object to this testimony, your Honor. We are introducing 
this paper for the purpose of signature and not for anything that is contained in 
the typewritten part of it. 

COMMISSIONER SPLAIN: Therefore, we can’t go into anything further 
beyond that point. 

BY MR. BERLOW: 

Q. Do you know Jack Brady? A. I have met him, I think, on three occasions. 
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MR. BERLOW: What I am trying to show, your Honor -- well, let me 
do it this way. 

BY MR. BERLOW: 

Q. You are a party in a civil suit known as Saul versus Allen, Civil Action 
258-57 in the United States District Court for the District of Columbia? A. Mr. 
Berlow, I want to answer that this way -- 

Q. Would you answer that yes or no, please? A. I am a party, yes, but -- 

Q. Now, would you -- A. May I explain, your Honor ? 

COMMISSIONER SPLAIN: Yes. 

THE WITNESS: A while ago, listening to the testimony, you said I brought 
this suit. I did not. I want it understood I am not the plaintiff in that suit. 

BY MR. BERLOW: 

Q. Are you finished? A. I am finished, yes. 

Q. You are a defendant in that? A. That is right. 

Q. You have been sued? A. Well, do you want me to explain the suit? 

MR. STERLING: If this goes to credibility, I wouldn’t object. But this wit- 
ness was merely called to identify the defendant’s signature on this piece of paper, 
and I don’t think that the civil suit has any bearing on this. 

COMMISSIONER SPLAIN: That doesn’t enter into it, because it wouldn’t 
affect, hasn’t any reason to affect, the showing of probable cause, and that is all 
you can bring out before the Commissioner. 

MR. BERLOW: But, Mr. Commissioner, in this civil suit he takes a position 
entirely different from the position he has taken here. 

COMMISSIONER SPLAIN: That is not part of this case, is it? That may be 
in the civil suit. That might occur in the civil court. 

MR. STERLING; If he takes a position; your Honor, in the civil suit which 
conflicts with his testimony here, we would have no objection. But the only thing . 
he has testified today is that Ralph H. Allen signed this signature in his presence, 
and that is the only purpose that that paper was introduced for. 

-COMMISSIONER SPLAIN: Under what circumstances he signed it is of no 
interest to me. It doesn’t become a part of the case before me. 

MR. BERLOW: As I understand your Honor’s ruling, then, I am not entitled 
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to ask any further questions on this paper ? | 

COMMISSIONER SPLAIN: You are not entitled to bring out the circum- 
stances under which it was signed or how it affects the rights between the re- 
spective parties. The only question is did he sign it, and not why or when but 
did he sign it as compared with the other papers. 

MR. BERLOW; I will go into that. 

BY MR. BERLOW: 

Q. Prior to this time, you knew Mr. Allen, did you not ? A. Yes. 

Q. How long had you known him? A. Four months, approximately. 

Q. And where was this paper that you allege he signed ? Where was it 
signed, what place? A. My office, 514 Southern Building. 

Q. That is a law office, is it not? A. Well, I suppose I would say yes. My 
practice is bad right now. I don’t know whether I could call it a law office. 

Q. And he came to your office and in your presence affixed his signature 
to this document? A. Yes, sir. | 

Q. Was your typewriter used for that purpose? A. I believe it was. 

Q. It was typewritten in your office? A. By my secretary, as I recollect 
it. : 
Q. Did he dictate it to the Secretary or did you do that 2 A.I don't remem- 
ber, but if I dictated it or he dic- 

ee, ee a | 

MR. STERLING: Your Honor, I do not think this line of inquiry is proper. 

-COMMISSIONER SPLAIN: We are getting too far afield. If there is a lost 
paper and all that, it doesn’t enter into this. 

MR. BERLOW: I think if I make a statement, it might clarify it. The com- 
plaining witness has come here at this time and stated that this is a forgery. 
Now, he has stated in another proceeding repeatedly in the pleadings which are 
filed in the civil proceeding, that these documents are valid. Now, I think that 
you can find, properly so in the performance of your duty, that there is no probable 
cause for the holding of this man on a serious criminal charge, when the complain- 
ing witness has made repeated conflicting statements. I urge your Honor to permit 
me to show what these statements are, and to argue to you that there is no prob- 
able cause in this instance. That is the purpose of my interrogation. 
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MR. STERLING: Your Honor, the only testimony that we elicited from this 
witness was that the signature on that paper was signed by the defendant. He has 
not testified to anything about a forgery or made any other accusations. He was 
merely called to identify that signature. I don’t think that he can be said to have 
made any charges of forgery here today. 

21 COMMISSIONER SPLAIN: I haven’t heard any. He merely identified that 
paper. We are way outside the field in bringing this man down to discuss a civil 
suit that he has filed or is a party to. We can’t go on, on that. It is a question 
now of the authenticity of that signature and that is all that is here. 

MR. BERLOW; I understand, then, there is no point in my pursuing any 
further interrogation on this man. 

COMMISSIONER SPLAIN: Has'the government any other witnesses ? 

MR. STERLING: That is all we have, your Honor. 

COMMISSIONER SPLAIN;: I think it is sufficient. We will hold him for 
what is before me.I don’t want to go into any part of the civil suit, because it is 
not before me. You still have, if I am wrong, upstairs with the grand jury. 

That is all, you are excused. 

(Witness excused.) 

COMMISSIONER SPLAIN: My scope is very limited. 

MR. STERLING: $1500 bond he is under now, your Honor. We would re- 
quest that he be continued. 3 

THE CLERK: He will have to renew his bond, Mr. Berlow. 

COMMISSIONER SPLAIN: Very well. 

(Whereupon, at 11:30 a.m. the hearing was concluded.) 


[Filed March 16, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
vs. : 
‘RALPH H. ALLEN, et al, Defendants. 


Criminal Action No. 456-58 


Washington, D. C., June 2, 1958 
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The above-captioned cause came on for hearing of motion before the 
HONORABLE BOLITHA J. LAWS, Chief Judge, United States District Court 
for the District of Columbia. 

APPEARANCES: 

On behalf of the Defendants: 


RALPH F. BERLOW, ESQ., 
Washington, D.C. 


* * * * *£* *£ *& * 
PROCEEDINGS : 
MR. BERLOW: May it please the Court: In the case of United States vs. 
Allen, that is a criminal case for trial on June 11. I represent the defendant 


and request a continuance. I have spoken to Mr. Hantman, who has no objection 


to the continuance. I have had plans to leave the country on the 13th, and it 
appears now that this case will take three or four days to try. 

THE COURT: What is the charge ? 

MR. BERLOW: Forgery. 

THE COURT: Has it been continued before ? 

MR. BERLOW: Never been continued before, and the defendant is on bond. 

THE COURT: When will you be back ? 

MR. BERLOW: He is in the country. I am the one -- 

THE COURT: I say when will you be back ? 

MR. SIEGE I will be back in a week. I will be back on the 22nd or 
23rd. 

THE COURT: Of June? 

MR. BERLOW: Yes, your Honor. 

THE COURT: For what date is it presently set? 

MR. BERLOW: June 11th. 

THE COURT: When did you say you would be back? 

MR. BERLOW: I would be back on Monday. I think that is the 23rd. 
like to have a week -- any time in July. 

THE COURT: All right. July ist. 

MR. BERLOW: Thank you, your Honor. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, : < 
vs. | : Criminal Action No. 456-58 
RALPH H. ALLEN, et al, Defendants. : 
Washington, D. C.; June 30, 1958 
The above-captioned cause came on for hearing of motion before the 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge. 
APPEARANCES: x 


On behalf of the Government: ALFRED HANTMAN, ESQ. v 
Assistant United States Attorney , 


On behalf of the Defendants: RALPH F. BERLOW, ESQ. 
Washington, D.C. 


5 PROCEEDINGS 
MR. HANTMAN: If your Honor please: I would like to address your 
Honor with respect to the case of the United States vs. Ralph H. Allen, Crim- 
inal No. 456-58. This case, your Honor, is set for trial tomorrow in this Court. 
The defendant is presently on $1,500 bond. This case was assigned to me for 
prosecution, your Honor -- 
THE COURT: What is the nature of the case? 
MR.HANTMAN: Four counts of forgery and uttering. In reviewing this 
case jacket, if your Honor please, I find that there is other evidence which should « 
have been presented to the grand jury concerning this defendant. 
If your Honor please, the government at this time is moving for a continu- 
ance of this case for approximately three weeks in order to give the government 
the opportunity to re-present this matter to the grand jury and secure a re- 
indictment. We feel this should be done. 
THE COURT: Is the defendant on bond? | 4 
MR. HANTMAN: Yes, he is. And we feel, if this is done, your. Honor, it ‘ 
would obviate the necessity of taking up any additional time of the Court. 
THE COURT: I am not going to press bail cases to trial in the summertime 
unless both counsel desire a trial, because we are going to give jail cases prefer- _ 


ence. 
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Is there any objection to a continuance ? 

MR. BERLOW: Yes, your Honor, I do object. 

THE COURT: On what ground ? 

MR. BERLOW: That the defendant has been on bail s since March 20th and 
is entitled to a speedy trial and we are prepared to defend the case and are pre- 
pared to go ahead at this time. | 

THE COURT: Will you speak up a little louder ? 

MR. BERLOW: We are prepared to defend on the indictment as it now 
stands, your Honor, and to go ahead. 

THE COURT: Very well. Suppose you give me a little more detail, Mr. 





Hantman. 

MR. HANTMAN: If your Honor please - -- 

THE COURT: I want to say this: You are ene oa to defend, bat of 
course, that is not a sufficient statement. On what ground do you object to the 
continuance ? 

MR. BERLOW: This man, as a result of this indictment, has been unable 
to secure employment. 

THE COURT: What is his occupation ? 

MR. BERLOW: He has been a salesman of various kinds. 

THE COURT: And what is the nature of the case ? I notice you say forgery 
and peer but specifically what is it? 

R. HANTMAN: This case involves the sale of allegedly fraudulent trust 
notes to one Talmadge M. Thorne, secured by a fraudulent deed of trust. 
There has come to the attention of the government a similar transaction with 
another individual, and the two cases are joined by the evidence. Consequently, 
the government feels, rather than bringing a separate indictment with respect 
to the other complaining witness, it would save the time of the Court -- 

THE COURT: I am going to allow a continuance. In fixing dates for trial 

during the summertime, I always want to give some consideration to vacation 





schedules. When are you going on your vacation ? : 
MR. HANTMAN: My vacation, your Honor, is the last two weeks in July 


and the last two weeks in August. 
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THE COURT: What about you? 

MR. BERLOW: I have had my vacation already. 

THE COURT: Then this ought to go over until some time in September 
or October, should it not ? 

MR. HANTMAN: That would be satisfactory to the government, if your 
Honor please. 

THE COURT: Have you any preference as to dates ? 

MR. BERLOW: No. 

THE COURT: I think it ought to go over until the first week in October. 
But you must be ready to go on. 

MR. HANTMAN: I assure you we will, your Honor. 

THE COURT: I will set this for October 7th. 

CERTIFICATE OF COURT REPORTER 

I, Gerald Nevitt, Official Reporter, United States District Court for the 
District of Columbia, certify that the foregoing 8 pages constitute the official 
transcript of proceedings of motions for continuance in the above-captioned 
cause on June 2, 1958 before Judge Laws, and June 30, 1958, before Judge 
Holtzoffé. 


In Witness Whereof, I have affixed my signature this 17th day of February, 


1959. 


/s/ Gerald Nevitt 
_ Official Reporter 


/Filed July 21, 19587 
| UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled June 26, 1958, Sworn in on July 1, 1958 
The United States of America Criminal No. 702-58 
Ve Grand Jury No. Orig. 


Ralph H. Allen (checked) : Forgery and Uttering 
Mildred K. Peters (22 D.C.C. 1401) 


se 
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The Grand Jury charges: 

On or about July 9, 1954, within the District of Columbia, Ralph H. Allen 
and Mildred K. Peters, with intent to defraud, falsely made and forged the 
name ‘‘Jack D. Brady’’ on a deed of trust note. Following is a copy of said 
forged deed of trust note: : 

* * * e x * * ¥ 

SECOND COUNT: 

On or about July 9, 1954, within the. District of Columbia, Ralph H. Allen 
and Mildred K. Peters, with intent to defraud, passed and uttered to Norman: 
H. Bartow, as true and genuine, a deed of trust note bearing the forged name 
‘Jack D. Brady’’, a copy of which note is set forth in the first count of this 
indictment, and which note is incorporated herein by reference, well knowing the 
said name to be forged. | 
THIRD COUNT: 

On or about July 9, 1954, within the District of Columbia, Ralph H. Allen 
and Mildred K. Peters, with intent to defraud, falsely made and forged the name 


‘Jack D. Brady’’ on a deed of trust. Following is a COPY of said forged deed of 


trust: 


FOURTH COUNT: 

On or about July 9, 1954, within the District of Columbia, Ralph H. Allen 
and Mildred K. Peters, with intent to defraud, passed and uttered to Norman H. 
Bartow, as true and genuine, a deed of trust bearing the forged name ‘‘Jack D. 
Brady’’, a copy of which deed of trust is set forth in the third count of this in- 
dictment, and which deed of trust is incorporated herein by reference, well 
knowing the said name to be forged. 

FIFTH COUNT: 

On or about June 2, 1955, within the District of Columbia, Ralph H. Allen 
and Mildred K. Peters, with intent to defraud, falsely made and forged the 
name ‘“‘Jack D. Brady’’ on a deed of trust note. Following is a copy of said 
forged deed of trust note: 


* * * *©*§ *©* © © * 
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SIXTH COUNT: 

On or about June 3, 1955, within the District of Columbia, Ralph.H. Allen 
and Mildred K. Peters, with intent to defraud, passed and uttered to Talmadge 
M. Thorne, as true and genuine, a deed of trust note bearing the forged name 
‘‘Jack D. Brady’’, a copy of which note is set forth in the fifth counit of this in- 
dictment, and which note is incorporated herein by reference, well knowing the 
said name to be forged. 

SEVENTH COUNT: 

On or about June 2, 1955, within the District of Columbia, Ralph H. Allen 
and Mildred K. Peters, with intent to defraud, falsely made and forged the name 
‘Jack D. Brady’’ on a deed of trust. Following is a copy of said forged deed of 
trust: 


EIGHTH COUNT: | 

On or about June 3, 1955, within the District of Columbia, Ralph H. Allen 
and Mildred K. Peters, with intent to defraud, passed and uttered to Talmadge 
M. Thorne, as true and genuine, a deed of trust bearing the forged name ‘‘Jack 
D. Brady’’, a copy of which deed of trust is set forth in the seventh count of 
this indictment, and which deed of trust is incorporated herein by reference, well 
knowing the said name to be forged. 


/s/ Oliver Gasch 
_ Attorney of the United States in 
| and for the District of Columbia 


A TRUE BILL: 


Foreman, 


/Filed July 31, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
VS. 
Ralph Allen, Defendant 


: Criminal No. 702-58 
: Charge: Forgery and Uttering 


PLEA OF DEFENDANT 
On this 3ist day of July, 1958, the defendant Ralph Allen, appearing in proper 
person and by his attorney Ralph Berlow, being arraigned in open Court upon the 
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indictment, the substance of the charge being stated to him, pleads not guilty 
thereto. 
Bond is set by the Court in the amount of $1500 00. 


Present; By direction of 

Unit t tt _ JAMES W. MORRIS» 

By Aten oEney Presiding Judge Criminal Court # Assign. 
Assistant United States Attorney HARRY M. HULL, Clerk 

Walker By 


Official Reporter Deputy Cler kK 


Fea March 2, 19597 


3) 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, : 


vs. ‘Criminal Action _ 702-58 
RALPH H. ALLEN, : | 
MILDRED K. PETERS, : 

Defendants. : 


Washington, D. C.; November 4, 1958 

The above- -captioned cause came on for trial before the HONORABLE 
ALEXANDER HOLTZOFYF, and a jury. i 
APPEARANCES: 2 


On behalf of the Government: ALFRED HANTMAN, ESQ. 
Assistant United States Attorney 


On behalf of the Defendant Allen: 
RALPH F. BERLOW, ESQ. 
Woodward Building, Washington, D.C. 


‘* * * & eee a 
PROCEEDINGS 
_THE DEPUTY CLERK: United States versus ee H. Allen. Mr. Hant- 


ae Mr. Berlow. 
*x*¥ * * *&€* *€* © & KF * 


MR. BERLOW: There is another matter I would like to take up preliminar- 
ily that might shorten this case your Honor, and that is we would admit that if 


there is forgery there is also uttering by this defendant, in view of our defense. 
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THE COURT: Well, now, I think that ought to simplify matters. In other 
words, you do not have to prove a technical uttering. 

_ MR. HANTMAN: Yes, sir, I understand the representation made by Mr. 
Berlow. 

THE COURT: That is not a representation. It is an offer to stipulate. 

MR. HANTMAN: May I say, if your Honor please, that the government’s 
evidence is such that the fact of uttering is intertwined with the forgery. 

THE COURT: Very well. 

MR. BERLOW: I would like to make this point, however. As you see, this 
indictment is in eight counts, four for forgery, and four for uttering. I think the 
law in the District of Columbia is well established that if the defendant forged 
and uttered, that then there can be only one indictment for the forgery and none 
for the uttering. And I think that it would be prejudicial to this defendant to give 
the jury the impression that he is charged with eight crimes, whereas in fact, 
the charge should only be four. 

THE COURT: No. We will proceed. Forgery and uttering are two dis- 
tinct crimes. 

* * * © © X& * a 

MR. BERLOW: At this time I would like to move that the indictments either 
as to uttering or as to forgery be dismissed in view of the defense’s candid state- 
ment, 

THE COURT: Are you not really moving to compel the government to 
elect ? I can not disméss -- 

MR. BERLOW: That would be an accurate way to state it, your Honor, yes. 

THE COURT: You are asking the Court to direct the government to elect 
as between forgery and uttering ? We have plenty of forgery and uttering indict- 
ments charging in different counts. Have you got a case in this Circuit? 

MR. BERLOW: Yes, I do, your Honor. 

THE COURT: Have you got the book? 

MR. BERLOW: No, I have the citation. 

THE COURT: Well, you ought to have your book with you. 

MR. HANTMAN: IfI may say to your Honor, I think what counsel has refer- 
ence to is that forgery and uttering can only result in one penalty by the Court. 
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THE COURT: Oh, yes, that is different. 
MR. BERLOW: It is Frisby versus the United states, is the case Iam Beek 


ing upon. : 
THE COURT: Well that is a question of sentencing. Frankly, that was the 
idea that was lurking in my mind but, certainly, I do not think the government 
is under any compulsion to elect. I am not going to require you to elect. Motion 
is denied. We will proceed, gentlemen. : 

(The following proceedings were had in open court ) 

THE COURT: You may call the jury. 

(The prospective jury panel were placed in the box ) 

THE COURT: Will counsel come to the bench before we proceed with the 
voir dire examination of the jury ? 

(The following proceedings were had at the bench.) | 

THE COURT: Now, there are two defendants named in the indictment. 

R. HANTMAN: Yes, your Honor. 

THE COURT: What about the other defendant ? ! 

MR. HANTMAN: The other defendant, if your Honor please, the government 
Will show is mentally ill in a hospital, I have the witness with the medical record. 

THE COURT: I do not think we will let you show that. That might be irrele- 
vant. But, should you not ask that the case be severed? You cannot proceed with it 
if the indictment names two defendants. You cannot proceed as to one without ask- 
ing for a severance. 

R. HANTMAN: Your Honor is correct. 

THE COURT: Are you moving for a severance ? 

MR. HANTMAN: I am. | 

THE COURT: Motion granted. In other words, you are severing the case as 
to Ralph H. Allen and you want to proceed as to him at this time ? 

MR. HANTMAN: That is correct. : 

THE COURT: Very well. 

MR. BERLOW: I am opposed to the motion, your Honor. I think that since 
both of these cases were set -- the government obtained -- let me give you some of 
the history of this matter. | 
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THE COURT: I do not think I am interested in the history at this time. 
If you have any basis for opposing a severance, I will hear you. 

MR. BERLOW: The defendant that I represent was indicted in another 
action which was set down for trial and I appeared on the date when it was set 
for trial with Mr. Hantman, before your Honor, as a matter of fact. And indi- 
cated that I was ready to proceed for trial. At that time Mr. Hantman indicated 
that he wanted to amend the indictment to name -- 

THE COURT: You cannot amend an indictment. 

MR. BERLOW: I mean to obtain a new indictment, I am sorry, and name 

Peters, the other defendant, as a defendant, which he did. In accordance 
with your Honor*s ruling. And now I understand he wants to sever the two cases. 
The reason that is important to my client is that these transactions involve mat- 
ters that occurred in 1954 and this delay, I think, is prejudicial to my defendant, 
particularly in view of the fact that this woman’s illness, I imagine the doctor will 
testify, has progressed. 

THE COURT: I do not know whether the illness will be the subject of testi- 
mony. 

MR. HANTMAN: May I say to your Honor that the government has a doctor 
here who will testify that the co-defendant, Mildred Peters is in a mental institu- 
tion in Tennessee and -- 

THE COURT: I do not think that is relevant to the trial. . 

MR. HANTMAN: And irreversibly ill, if your Honor please. In other words, 
she is not going to get better. 

THE COURT: I do not think that is admissible on the trial. That is irrele- 


vant. 
x * * * © &* K 


THE COURT: .. . . that the other defendant is not before them. Asa 
matter of fact I think that might be prejudicial to the defendant, to put in such 
testimony. But in any event it is irrelevant. I will grant the motion for severance 
and the case will proceed as to the defendant Allen. 


MR. HANTMAN: Very well, your Honor. 
MR. BERLOW: Your Honor, I think the doctor who is here may testify, and 
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I have never had the opportunity to talk to him, however, I believe he may testi- 
fy that this defendant Peters was able to testify at the time this case was first 
called to trial. Iam not certain of that. If that is so then we, certainly, have 
been prejudiced. 

THE COURT: I will not hear any testimony along that line before the jury. 
No, I will grant a severance. We will proceed. : 

(The following proceedings were had in open court ) : 

THE COURT: Mr. Hantman, will you identify the case and then the Court 
will interrogate the prospective jurors. | 

MR. HANTMAN: Very well, if your Honor please. May it please the Court 
and ladies and gentlemen of the jury and alternate jurors. This is a case of the 
United States versus Ralph Allen who is currently before you in an eight count 
indictment charged with the crimes of forgery and uttering. 

He is charged in the first count that this defendant on July 9, 1954 within the 
District of Columbia, with intent to defraud forged the name of Jack D. Brady to 

a certain deed of trust note; that on this same date within the District of 


Columbia in the second count this defendant along with one Mildred Peters, with 
intent to defraud passed and uttered this same note to one Norman H. Eaton as 


true and genuine. | 
It is charged in the third Count! ladies and gentlemen, that on july 9, 1954 
within the District of Columbia, more particularly at the office of Mr. Norman H. 
Bartow in the 1300 block of G Street, Northwest, this defendant, SS Allen along 
- with one Mildred Peters, with intent to -- : 
THE COURT: I think you will have to talk so that we can all hear you. _ 
MR. HANTMAN: I am sorry, if your Honor please. That this defendant, 
along with Mildred K. Peters, with intent to defraud falsely made and forged the 
name Jack D. Brady to a certain deed of trust and, on the fourth count it is charged -- 
THE COURT: I wish you would go a little slower because I cannot Aad as 
fast as you are speaking. This is rather complicated, you know. 
MR. HANTMAN: I am sorry your Honor. I, of all ee know that your 
Honor. 
In the fourth count, ladies and gentlemen, it is charged that on or about July 
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9th, 1954 within the District of Columbia, the defendant Ralph Allen and 
one Mildred K. Peters, with intent to defraud passed and uttered -- 

THE COURT: I think it would be helpful if instead of reading the indict- 
ment you told in nontechnical language what the facts are, because the Court 
has to interrogate the jurors as to their knowledge, if any, of the case and 
therefore they have to be informed in nontechnical language. 

MR. HANTMAN: Yes, your Honor. I didn’t want to be too expansive in 
view of the requirement to make an opening statement later on, if your Honor 


please. 
THE COURT: I know, but it is not helpful to read the indictment for the 


voir dire examination. 

MR. HANTMAN: Very well, if your Honor please. In the fifth count, _ 
ladies and gentlemen of the jury, it is charged that this defendant Ralph Allen, 
along with Mildred Peters, with intent to defraud forged the name of Jack D. 
Brady to another separate and distinct trust note from the note which is referred 
to in the first four counts of this indictment, and sold this same note in the sixth 
count to one Talmadge M. Thorne, and that when the defendant Ralph Allen sold 
this note to Mr. Thorne, that the note was represented to him as being true and 
genuine and they had intended to defraud at the time they sold it to him. 

In the seventh count, ladies and gentlemen, there is a deed of trust which 
secures the promissory note, which deed of trust is a lien; ladies and gentlemen, 
on June 2nd, 1955 within the District of Columbia, this defendant Ralph Allen, 
along with one Mildred Peters, with intent to defraud forged the name of Jack D. 
Brady to the deed of trust which secures the promissory note. 

And in the eighth and last count, ladies and gentlemen, it is charged that on 
this same date in the District of Columbia, and more specifically at the office of 
Mr. Talmadge Thorne here in the District of Columbia, Ralph H. Allen and Mil- 
dred Peters with intent to defraud passed and uttered or sold the note secured by 
this deed of trust. : 

In other words, passed this deed: of trust bearing the forged name of. Jack D. 
Brady to Talmadge M. Thorne for value. : 

And that in all of these counts where the instruments were passed, ladies 
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and gentlemen, by the defendant along with one Mildred K. Peters, they were 
passed by the defendant well knowing at the time that the instruments being passed 
to the prospective purchasers were forged instruments. | 

THE COURT: You have to identify the witnesses. | 

MR. HANTMAN: Yes, if your Honor please, I am about to do that. Does 
your Honor care for me to identify the defendant and counsel as well? 

THE COURT: No, just identify the witnesses. 

MR. HANTMAN: In support of the eight count indictinent, ladies and gen- 
tlemen, as I have attempted to briefly outline it to you, the government proposes to 
call some, or all, of the following named witnesses. And when I call your names 


would you please rise and face the prospective jury panel, 
ee ae a ee Se ee A | 


Those are the witnesses, if your Honor please. 
(The jury panel were examined on voir dire and a panel were selected and 


sworn as follows:) 
aK * * * %* * x * 

(Witnesses withdrew from the courtroom.) ! 

THE COURT: While the witnesses are leaving the — will counsel 
come to the bench, please ? 3 

(The following proceedings were had at the bench.) — 

THE COURT: I must have overlooked something here. What about the sta- 
tute of limitations? This indictment was returned July 1958 and the transactions 
took place in 1954. 

MR. HANTMAN: That is within the period of the statute of limitations as I 
understand, if your Honor please. Under the new statute we have five years and 
this indictment was returned within a four year period. I think the indictment is 

found within the statutory period within which this prosecution can be held. 

THE COURT: When was the statute amended ? : 

MR. BERLOW;: I have that. : 

R. HANTMAN: I don’t have roa | 
THE COURT: You better look at it and let me know. We do not have to 


| 


know now. 
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MR. BERLOW: I think the statute is applicable as to one of the notes, 
your Honor. I was going to raise that question. 

THE COURT: Because -- 

MR. BERLOW: And possibly applicable to the second. I think there is a 
serious question as to that. 

THE COURT: Of course it is up to counsel to try the case. I think you d 

. better look up the statute and let me know the citation to it. 
+ * *©* &* © *&* * * 
20 MR. BERLOW;: I would like to give your Honor that citation that you in- 

quired for. 

THE COURT: Very well. 

(The following proceedings were had at the bench.) 

21 MR. BERLOW: It is Title 18, Section 3242 of the United States Code 

Annotated, as amended. 

THE COURT: What is the citation? 

MR. BERLOW: Title 18, Section 3242. 

THE COURT: And when was it amended ? 

MR. BERLOW: In 1958, but I am not certain of that. 

MR. HANTMAN;: It was amended, to my recollection, your Honor, in 1955 
or thereabouts. September, 1954, actually. But, I will get it for your Honor. 

THE COURT: The question would arise, would it not, whether it could . 


ares 


ae. ae 


have retroactive effect ? 
_ MR. HANTMAN: I believe the statute as amended provides for that condi- » 
tion, but I will have it available for your Honor. 
THE COURT: Even if it does, then there might be a constitutional question 
as to ex post facto. law, might there not be ? 
MR. HANTMAN: Yes, sir. - 
THE COURT: I am not indicating any views on that, but if the matter should | 


be raised properly before me I will pass on it. 
* * * &€& © &* KF a 


22 ‘MR. BERLOW: I move that the indictment be dismissed at this time. 
THE COURT: On what ground ? 
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MR. BERLOW: On the grounds that all the counts of the indictment are 
barred by the statute of limitations as set forth in Title 18,Section 3242 of the 
United States Code. I would like to add this, your Honor -- 

*x * x * % * * | 

THE COURT: Now, the first count charges an offense said to have been 
committed on July 9, 1954, the second count and the third count also July 9, 1954, 
the fourth count on July 9, 1954, the fifth June 2, 1955, the sixth, June 3, 1955, 
seventh, June 7, 1955, eight, June 3, 1955. | 

In other words, as to each count the crime charged was committed or was 
alleged to have been committed less than five years but nee than three years prior 
to the filing of the indictment. : 

MR. HANTMAN: That is correct, sir, and I think I should call to your Honor’s 
attention, though I don’t think it will have any bearing on the outcome of this matter, 
there is a prior indictment of this defendant which was dismissed when this in- 

dictment was returned, which would have the effect of taking the period of 
indictment back to the time of the original indictment — as this defendant, 
himself, was concerned. : 

THE COURT: It was dismissed by the CEES 

R. HANTMAN: Yes, your Honor, at the time this indictment ; joining both 
this defendant and the defendant Mildred Peters in the same indictment was re- 
turned. 

THE COURT: In other words, this is a superseding oe 

R. HANTMAN: That is correct, if your Honor please. And I have the 
other indictment on my counsel table. 

THE COURT: Suppose you hand it to the Court. 

MR. HANTMAN: Yes, if your Honor please. 

sae pause) 

R. HANTMAN: The previous indictment, if your Honor please, was Crim- 
inal No. 456-5 -- : 

THE COURT: Suppose you show me the indictment. This is a rather vol- 


uminous file. | 
R. HANTMAN: Yes. I may say this previous indictment was returned May 


D5 1958. 
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THE COURT: Well, the same problem would arise, would it not ? 
25 MR. HANTMAN: I think it would. I merely wanted to call that fact to 


your Honor’s attention. 
THE COURT: I thought maybe the earlier indictment was returned within 


the three year period. 
MR. HANTMAN: No, if your Honor please. I merely wanted to call that 


fact to your Honor’s attention. 

THE COURT: Yes, I appreciate your doing that. Well, what do you say 
about that ? 

MR. HANTMAN: If your Honor please, as I read the statute, 3282, it 
permits the government to bring any action against an individual provided that 
the action is brought within a five year period from the date the crime is com- 
mitted. 

THE COURT: That is right. 

MR. HANTMAN: Here is an offense that is committed in July 1954, the 
earliest date in the current indictment. The indictment, the record shows, or 
the file shows, that this indictment was returned in 1958. 

THE COURT: There is no question, as I indicated, that this indictment 
was returned within the five year period. But, after the expiration of the three 
year period. Now, the question is whether the amended statute prolonging the 
period of limitations is applicable to crimes committed prior to the amendment. 
If counsel is not ready to discuss this matter at this time, we can postpone dis- 
cussion of this matter now, for the time being and proceed with the trial, because 

apparently this question has not been raised by either counsel. 

Now, it is true that the statute, the amended statute, contains the provision 
that the amendment shall be effective with respect to offenses committed on or 
after the date of the enactment of the act, or committed prior to such date if on 
such date prosecution therefor is not barred by provision of law in effect prior to 
such date. 

In other words, literally, the amendment is applicable to this case because at 
the time of the -- yes, this prosecution was not barred by the old statute at the 
time the amendment became effective. 
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Now, I think you better give some consideration to the question of consti- 
tutional law as to whether the provision about ex post facto law does not apply 
to that. | 

* * x * * * * * 

MR. BERLOW: I move, your Honor, that in the opening statement -- 

THE COURT: There is no opening statement, yet. | 

MR. BERLOW: I move that no reference be made to the note referred to 
in the indictment, which is the note -- 

THE COURT: Why don’t you refer to counts ? 

MR. BERLOW: Yes. I have the wrong indictment with me, but it would 
be the note referred to in counts five, six, seven, and eight, that that note is 
barred by the statute of limitations and consequently, no mention should be 
made of that note because that is another crime and that is prejudicial. 

THE COURT: Motion denied. Unless the indictment has been dismissed, 
counsel is entitled to refer to the entire indictment. 


* * * *©* *£ © © * 


OPENING STATEMENT BY COUNSEL 
ON BEHALF OF THE GOVERNMENT | 


MR. HANTMAN: May it please the Court, ladies and gentlemen of the 
jury, and alternate jurors. As I told you a short while ago, this case is the 
United States versus Ralph Allen in which the defendant Ralph Allen is charged 
in an eight count indictment with the crimes of forgery and uttering. 

It being charged, ladies and gentlemen, that on or about July 9, of 1954, the 
defendant, Ralph Allen, within the District of Columbia, along with one Mildred 
Peters, falsely made and reed the name of Jack D. Brady to a certain deed of 
trust note. | 

In the second count and on the same date, and as a security for this note, 
the defendant, Ralph Allen, within the District of Columbia, along with Mildred 
Peters, with intent to defraud passed and uttered, or sold, this note to a man 
named Norman H. Bartow whom, the evidence will show, operates the Bartow 
Realty Company here in the District of Columbia, which note, ladies and gentle- 
men, bore the name of Jack D. Brady, as I have previously indicated, and that 
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when Ralph Allen sold this note to the witness, Norman Bartow, the defendant, 
Ralph Allen, knew the note to be a forged note. 

It is charged in the third count, ladies and gentlemen, that on this same 
date as security for this note, that Ihave previously described to you, the de- 
fendant, Ralph Allen, along with one Mildred Peters, with intent to defraud 
falsely made and forged the name of Jack D. Brady to a deed of trust, which is re- 
cited in the indictment, which deed of trust served as security for the trust note 
which was sold to Mr. Bartow. 

In the fourth count, it is charged that on this same date and at this same time, 
within the District of Columbia, as the evidence will show, ladies and gentlemen, 
in the office of Norman H. Bartow in the 1300 block of G Street, Northwest, the 
defendant, Ralph Allen, along with Mildred Peters, with intent to defraud sold to 
Norman H. Bartow, or passed to him, rather, this deed of trust which secured the 
trust note which previously had been sold to him, well knowing at the time they 
passed this deed of trust to Mr. Bartow that the instrument bore the forged signa- 
ture of Jack D. Brady. 

It is charged in the fifth count, ladies and gentlemen, that on or about June 
2, 1955, within the District of Columbia, the defendant Ralph Allen, along with 
Mildred Peters, with intent to defraud falsely made and forged a new, or differ- 


ent, trust note, again bearing the forged signature Jack D. Brady on it; and in 


the sixth count, ladies and gentlemen, on the same date and at the same time, the 
defendant, Ralph Alien, along with one Mildred Peters, sold this note to a gentle- 
man by the name of Talmadge M. Thorne, whom the evidence will show is 
an attorney and a member of the Bar of this jurisdiction and that at the time the 
defendant, Ralph Allen, sold this note to Mr. Thorne, they represented it to him 
as being true and genuine and at the time they sold it the defendant, Allen, well 
knew that the signature of Jack D. Brady that appears thereon was a forgery. 
In the seventh count, ladies and gentlemen, the defendant, Ralph H. Allen, 
is charged on this same date, June 2, 1955, within the District of Columbia, with 
intent to defraud, with falsely making and forging the signature of Jack D. Brady to 
a deed of trust, which is described herein, which deed of trust was passed to Mr. 
Thorne, at the time they sold him the trust note I previously described and that 
this deed of trust was passed to Mr. Thorne on June 3, 1955 at his office and at 
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the time it was passed, ladies and gentlemen, it is alleged that the defendant, 


_ Ralph Allen, passed this deed of trust to Mr. Thorne with intent to defraud, well 
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knowing that the signature of Jack D. Brady that appears thereon to be a forgery. 

In support of this indictment, ladies and gentlemen, that I have attempted 
briefly to outline to you, the government will adduce the following evidence: 

Dr. Brady, Jack D. Brady, is a dentist. He practices his profession in the 

State of Virginia. Dr. Brady lived here in the District of Columbia, ladies 
and gentlemen, as the evidence will show in 1953 and a party by the name of 
Mildred K. Peters who is a friend of the defendant and a friend of Dr. Brady, 
asked him if he wouldn’t come to live at the residence of Mildred K. Peters 
and the defendant, Ralph Allen. : 

This residence, ladies and pentlonmien! was at 2024 P. Street, Northwest, in 
the District of Columbia. The evidence will show, ladies and gentlemen, that 
the good Dr. Brady resided with the defendant, Ralph Allen, for a period of ap- 
proximately two years, from around September, 1953 to about June 1955, that 
during that period, or at least at the very outset of it, the title to the property 
where Dr. Brady resided with the defendant, Ralph Allen, was in the name of the 
defendant, Ralph Allen. | 

On March 3, ladies and gentlemen, 1954, the evidence will show that the de- 
fendant, Ralph Allen, transferred title to 2024 P. Street, that is to say, he deeded 
the property from himself to Dr. Brady. The evidence will further show that 
five days later the defendant, Ralph H. Allen, who is on trial before you today, 
gave to Dr. Brady an instrument, asked him to take it up the street as a favor 
to him and have him get the document notarized and returned to him. 

This document, ladies and gentlemen, the evidence will show, was a deed 
to the same property, 2024 P Street, Northwest, which deed was returned to the 
defendant, Ralph Allen, by Dr. Brady and which deed transferred the title to 
2024 P Street back from Dr. Brady to Mr. Allen, the defendant in this case. 

At or about that time, ladies and gentlemen, the evidence will show, that 
thére were prepared certain trust notes and deeds of trust iin the first transaction, 


which I will refer to as the Bartow transaction, a trust note was prepared in the 


name of Jack D. Brady indicating the ownership of the sum of $6,000 by Dr. Brady 
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to the defendant, Ralph Alien. This note, ladies and gentlemen, was secured by 
a deed of trust which deed of trust was recorded on July 9, 1954, here in the Dis- 
trict of Columbia. 

Later on a second trust note on this same piece of property, we are speak- 
ing now of 2024 P Street, the evidence will show, was prepared by this defend- 
ant, Ralph Allen and in accord with.this particular trust note which happened to 
be an $8,000 trust note, a note reciting that Dr. Brady owed one Talmadge M. 
Thorne the sum of $8,000. 

This note, ladies and gentlemen, was secured by a deed of trust which was 
recorded June 2, 1955, and again the deed of trust in each of these cases bore 

the forged signature Jack D. Brady, as the defendant, Ralph Allen, well knew. 





The evidence will show this trust note was sold to one Talmadge M. Thorne 


here in the District of Columbia. 


that he, at no time, signed either of the promissory notes or trust notes, as they 
may be called, which the evidence will show was sold to both Mr. Norman Bar- 
tow and to Mr. Talmadge Thorne for value by the defendant, Ralph H. Allen. 

And, at no time, did Doctor Brady ever authorize this defendant, or Mildred 
Peters for that matter, to sign his name to any document, or authorize him to sell 
either of these trust notes to the gentlemen whose names I have indicated to you, 
or to affix his signature to any legal document whatsoever. 

The evidence will show, ladies and gentlemen, that on or about the early 
part of July, 1954, while in the 1300 block of G Street, Northwest, Ralph H. Allen, 
the defendant in this case, offered to Mr. Norman Bartow the $6,000 trust note 
that I previously indicated to you dated March 3, 1954 for sale. 

This note was secured by deed of trust, which is the substance of the third 


_ and fourth counts of this indictment. 
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The complaining witness, Doctor Brady, will tell you, ladies and gentlemen, 


Mr. Bartow, after checking it out decided to purchase this trust note from 
the defendant, Mr. Allen, after paying off a previous indebtedness concerning the 
property 2024 P. Street. | 

The evidence will show that Mr. Bartow paid to Mr. Allen $4,300 for this . 
instrument, less whatever amounts he had to utilize to pay off a previous indebt- 
edness on the property. 
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So that, actually, about $1800 was actually given to the defendant, Allen, 
by Mr. Bartow for this trust note. 

In addition, ladies and gentlemen, the evidence will show that in connection 
with the second promissory note, which I referred to, which is the subject of the 
fifth and sixth counts of this indictment, that on or about June 2, 1955, or I 
should go back a bit. A little earlier than that, Mr. Thorne had a trust note and 
deed of trust on a piece of property denominated as 2501 Plyers Mill Road in 
Silver Spring, Maryland, which note secured by deed of trust was sold to him 
by the defendant, Ralph H. Allen. ! 

That there came a time when it was represented to ee Thorne by this 
defendant, that the property was depreciating, rents couldn’t be collected and 
would he be interested in making a switch or a trade of the note secured by a 
trust which he held on the Plyers Mill property for a note on a piece of property 

known as 2024 P Street, Northwest, here in the District of Columbia, and 
that he would be given a title report in connection with this transfer. Mr. Thorne 
agreed to do this. | 

The evidence will show, ladies and eentlemen: that Mr. Thorne gave to Mr. 
Allen the releases for the deed of trust on 2501 Plyers Mill Road in Silver 
Spring, and about three weeks later this defendant brought to him a deed of 
trust with a forged name of Jack D. Brady on the trust note and gave to him this 
particular trust note that I have indicated, the $8,000 trust note, secured by a 
deed of trust which bore the forged name of Jack D. Brady as the defendant, Ralph 
H. Allen well knew. 

The evidence will show, ladies and pentleaiens that about a week later Mr. 
Thorne received a title report to the property and that said ‘preliminary report’’. 
Mr. Thorne attempted to make some inquiry of the title company regarding 
whether or not there was a final title report. 1 

The evidence will show that the title report received 1 by Mr. Thorne was a 
spurious one, was not written on the letterhead of the title company, did not bear 
the true signature of the person indicated thereon and that he thereafter attempted 
to talk with both the defendant, Ralph H. Allen, and a woman named Mildred Peters, 
that when Mr. Thorne went to the residence of the defendant he was admitted by 
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by Mildred K. Peters and Mildred K. Peters asked this defendant, in the pres- 
ence of Mr. Thorne, whether she shouldn’t tell Mr. Thorne the facts in 
the matter. 
The evidence will show the defendant said ‘‘Yes, go ahead and tell him’”’, 
at which point Mrs. Peters indicated ‘‘No, we can’t tell you because our lawyer 
told us not to talk to you’’. 


At that point Mr. Thorne left the residence. 
* * * * ae * * * 


At that point, ladies and gentlemen, Mr. Thorne looked to the first trust 
holder of this particular piece of property, which turned out to be B. F. Saul 


Company. } 
The evidence will show that Mr. Thorne advised B. F. Saul Company that 


he was the second trust holder of this property because he was given to under- 
stand by this defendant, Ralph H. Allen, that he was in fact receiving a second 
deed of trust and trust note on this particular property, 2024 P. Street, North- 
west, here in the District of Columbia. 

As a result of the investigation made by Mr. Thorne, the evidence will 
show, ladies and gentlemen, that he learned that Mr. Norman H. Bartow had a 
previous second trust on this same piece of property, 2024 P. Street, Northwest. © 

That Mr. Thorne, thereupon, conferred with Mr. Bartow and arranged to 
buy from him the second trust note that Mr. Bartow had previously purchased 
from this defendant, Ralph H. Allen, and this act was consummated on December 
11, 1956, by Mr. Thorne giving to Mr. Bartow a trust note valued at $3,000 in 
exchange for his second trust on 2024 P Street, Northwest. 

At this time, through further investigation, Mr. Thorne learned that there 
was some doubt about the signatures on these instruments, that is to say the sig- 
nature of Jack D. Brady. He made efforts to talk with this defendant but was un- 
able to do so. Bec 

The defendant, the evidence will show, was arrested on March 20, 1958 in 
the 6600 block of 14th Street, Northwest, and around 2:30 p.m. he was transported 
immediately to headquarters. He was advised of the charges against him and De- 
tective Sgt. Ben Clark of the Metropolitan Police Department will testify to you, 
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_ ladies and gentlemen, that upon advising the defendant of the charges against 
him, he refused to make any statement whatsoever concerning it. 

He was permitted to confer with his attorney. He refused to give handwrit- 
ing specimens. Thereafter, after the defendant was arraigned before a United 
States Commissioner in connection with these matters, the government sought to 
have Mr. Ira Gullickson, a handwriting expert of the Metropolitan Police Depart- 
ment make comparison signatures of the known specimens of Jack D. Brady, the 
dentist in the case, and in whose name the transactions occurred, together with 
the known specimens of the signature of the defendant, Ralph H. Allen, and Mr. 
Gullickson will tell you, ladies and gentlemen, that it is his opinion, at the proper 
time, that the writer of the signatures of Jack D. Brady on each of the trust notes 
mentioned in this eight count indictment and each of the deeds of trust mentioned 
in this eight count indictment, the signatures of Jack D. Brady were written by 
this defendant, Ralph H. Allen. : 

If we prove these facts to you, ladies and gentlemen, and we prove them to 
your satisfaction beyond a reasonable doubt then, at the proper time in this case, 
I will reappear before you ladies and gentlemen and ask that you bring back a 

verdict of guilty as indicted. 

Thank you. 


* x * * 
Washington, D. C., November 5, 1958 
ae * sd ae * ss c aK 

(The following proceedings were had at the bench ) 

THE COURT: You know, I am not sure what is the correct pronunciation - 
of your name. 

MR. BERLOW: Berlow, your Honor. At this time I move for a mistrial: 
your Honor, on three grounds. The first ground is that the government’s attorney 
has commented on the defendant’s failure to make a statement to the police 
authorities. : 

THE COURT: I will deny that motion. The Court of ee has held that 
is proper. 

MR. BERLOW: The second ground is that he has made reference to a spur- 
ious title search and to the fact that the defendant, I think his words were, ‘‘deceived 
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Thorne into believing that a note was a third trust” -- 

THE COURT: Motion denied. If the evidence is inadmissible or if you 
claim it is inadmissible, you may interpose an objection when it is offered. 

MR. BERLOW: The second motion is a motion to compel the government 
to exhibit to me the exhibits referred to in the opening statement of counsel. 

THE COURT: Motion denied. You have a right to inspect the exhibits 
when they are offered in evidence. | 

MR. BERLOW: Thank you, your Honor. 

MR. HANTMAN: I have one matter I would like to take up with the Court, 
if I may, your Honor. I mentioned this to your Honor yesterday. I have this 
doctor from Tennessee who your Honor indicated you would not permit to testify 
in this case. 

THE COURT: I never said I will not permit him to testify. 

* * * * * * * * 
46 (The following proceedings were had at the bench.) 
THE COURT: Quite naturally, gentlemen, when it comes to opening state- 
47 ments, the Court gives a little more leeway to counsel on both sides then 
when evidence is tendered because before the Court can determine whether evi- 
dence is admissible, it has to have some knowledge of the case. 
*x¥ * *&* © *©* &* KF * 

Let us confine the case to the issues. And, by the same token, whether 

anybody lost any money by a forgery is inadmissible. It may be relevant in case 


of a conviction on the question of sentence. 
* ae * * x ok * 5 


51 MR. BERLOW: Your Honor, I don’t want to overstep your Honor’s ruling 
but, I want to know if I understood it. Our proof will be that at the time the notes 
were made Allen understood that the property was of such value that in the event 
of even a forced sale there would be sufficient to pay both of these notes. 

THE COURT: That makes no difference. What is the important thing is 
52 whether Brady, expressly or impliedly, authorized Allen to sign his name. 
MR. BERLOW: But I think the government must prove the fraudulent intent 


on the part of Allen. 
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THE COURT: Of course, what I am indicating to you is tentative. You have 
a right to made a record by tendering evidence and if it is monlese to, I will 
rule on it at the proper time. 

* * * * *©* *€* KK * 
JACK D. BRADY 
called on behalf of the government and having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 

By Mr. Hantman: 

Q. Dr., I’d like you to speak up in a loud voice so that his Honor and the 
ladies and gentlemen of the jury, the defendant and his counsel can hear you. 
Give us your full name and your address. A. My name is deck D. Brady. I re- 
side at 2004 So. 5th Street in Arlington, Virginia. 

Q. And what is your occupation? A. lama dentist. 

Q. How long have you been so employed? A. Six and a half years. 

Q. Dr. Brady do you know the defendant in this case, ee Allen? A. 

Yes, I do. : 

Q. When and where did you first meet the defendant, "Ralph Allen? A. I 
met him through a longtime friend of the family in 1953. _ 

Q. Who was that friend of the family? A. Mrs. Mildred Peters. 

Q. And where did you meet the defendant? A. I met the defendant that par- 
ticular year of 1953, the summer of 1953. It was more or less a casual meeting 
and I was introduced to him by her. : 

Q. What business, if any, was the defendant in at the time you met pen 
Dr2 A. In the real estate business. ! 

Q. Where were you living at the time? A. I was Living with a friend of mine 
on the 3000 block of 15th Street, Northwest, Washington. : 

Q. Did there come a time when you changed your residence ? A. Yes. This 
friend of mine got married and moved out to Denver, Colorado. 

Q. And after your friend moved away where did you move to? A. Well, 
when my friend moved away, I stayed for a few weeks longer waiting for an appoint- 
ment to the Dental Clinic -- : 
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THE COURT: Just a moment. Just answer counsel’s question. Would you 


mind repeating your question? 

MR. HANTMAN: Yes, your Honor. 

By Mr. Hantman: 

Q. Where did you move to after you left that particular residence? A. I 
moved to 2020 P. Street, Washington, D.C. 

Q. At whose invitation did you move there? A. Mrs. Mildred Peters. 

_Q. And was the defendant, Ralph Allen, residing there at the time? A. 

Yes, he was. 

Q. What were your accommodations there? A. It was a large bedroom and 
bath and kitchen and the front part of the first floor was an office. 

Q. What kind of office? A. Real estate office. 

Q. Whose office was that? A. Office of Mr. Allen and Mrs. Peters. 

Q. And where did the defendant, Allen, live in relation to yourself? A. In 
the same room at that particular time. 

Q. And is that residence in the District of Columbia? A. Yes, that is in 
the District of Columbia. | 

Q. How long did you and the defendant, Allen, reside at 2020 P. Street, 
Northwest? A. Well, we lived there about a month or so and then moved to 2024 
P. Street, Northwest. 3 

Q. I take it that also is in the District of Columbia? A. That’s right, in 
the District of Columbia. 

Q. Were you a particularly good friend of the defendant, Ralph Allen? A. I 
was a friend of his, a mutual friend through Mrs. Peters. 

Q. Did you socialize with him? A. Only occasionally -- 

THE COURT: What do you mean by socialize ? 

By Mr. Hantman: 

Q. Did you go out together, is what I was getting at? A. Only occasionally. 

Q. What kind of living quarters did you and the defendant have at 2024 PB. 
Street, Northwest? A. We had a two bedroom apartment with adjoining suites 
there with a connecting door. 

Q. Did you pay any rent for the premises you had at 2024 P Street, North- 
west? A. No, I didn’t. 
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Q. Why was that? A. Well, I was invited there on the insistance of Mrs. 
Peters and Mr. Allen. 

THE COURT: Don’t you think we better get to the se of this case? 

MR. HANTMAN; I am coming right to it, if your Honor please. 

THE COURT: Very well. 

THE WITNESS: I was invited by Mrs. Peters to live with Mr. Allen and Mr. 
Allen also insisted I stay with him. She stated that she would very much like to 
have me over there to be company to Mr. Ralph -- Mr. Allen and that he, too, 
would like my company. | 

By Mr. Hantman: : 

Q. How long did you live there? A. I lived in 2024 P Street, Northwest, 
from September of 1953 to September of 1955. | 

Q. Now, Doctor, did there come a time in 1954 when you entered into a 
real estate transaction with the defendant, Allen, concerning 2024 P Street? A. 
Yes, there was. | 

Q. What kind of a transaction was that? A. Well, I was asked by Mrs. 
Peters some months after I have moved into the 2020 area -~ 

THE COURT: You have to answer the question. I am going to ask the re- 
porter to read the question. You are going way beyond the confines of the ques- 
tion. | 

(Pending question read back by the reporter) 

THE WITNESS: It was conveyance of a piece of property to me from Mr. 
Gate real estate property. 

R. HANTMAN: At this time, if your Honor ssa Ta like to have marked 
and offer in evidence as Government’s Exhibit No. 1, a deed concerning this par- 
ticular property from the defendant, Allen, to this witness, Jack Brady. 

MR. BERLOW: I have no objection, your Honor, ssi I have the original 
here which may be more appropriate to offer. 

THE COURT: It seems to me that the government has a right to offer -- 

MR. BERLOW: I have no objection. ! 

MR. HANTMAN: I may say about that, what I have is a certified photostatic 3 


copy. 
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THE COURT: I think that is better. I would rather handle certified copies 
than originals of title papers. You may hand it up. 

it may be admitted. 

Now, suppose you state what this is for the purposes of the record. 

MR. HANTMAN: This is a deed transferring title to the property 2024 P. 
Street from the defendant, Allen, to Doctor Jack Brady as of March 3, 1954. 

THE COURT: Very well. 


(Photostatic copy of deed marked Govern- 
ment’s Exhibit No. 1 for identification 
and received in evidence.) 


By Mr. Hantman: 

Q. Now, Doctor, did you pay any money to the defendant, Allen, for the 
transfer of title to the property 2024 P Street, Northwest, to you? A. ‘No, sir. 

Q. Well, how did it come about? Can you tell this Court and jury how it 
developed that the title to the property of 2024 P Street was transferred to you 
by the defendant, Allen? A. Mrs. Peters and Mr. Allen stated they would like 
to have that property in my name and I would merely be as a straw, as they put it, 
indicating that this is a business convenience to do so, stating also that Mr. 
Allen had some judgements against him and this would help protect his interests 
there. 

Q. Did Mr. Allen tell you that? A. Yes. 

Q. And therefore, did you agree that the title to the property 2024 P Street 


could be placed in your name? A. Yes, I did. 
Q. Did you ever see the deed that conveyed the property to you at that time? 
A. I don’t recall to tell you the truth whether I saw the deed of that particular 


property or not. 7 

Q. Now, did there come a time, Doctor, a few days later when a similar 
document was signed by you? A. Yes. 

Q. In connection with this same property? A. Yes, sir. 
| Q. Do you recall when that was, sir? A. That was approximately a week 
-- within a week, possibly, after the building was in my name, ~ 

.Q. Well, see if this refreshes your recollection, Doctor. The deed which 
is Government’s Exhibit No. 1 in evidence shows it to have been recorded March 
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3, 1954. How long after that date do you recall signing a similar document con- 
cerning this particular property? A. Approximately a few days. 

Q. Do you know what kind of a document it was ? A. A document looking 
like a -- resembling a document of deed as we say in real estate transactions. 

Q. Did you know what kind of document it was at the time you signed it? 

A. No, sir, I wasn’t familiar with real estate -- : 

Q. Who gave you that instrument? A. Mr. Allen. 

Q. Did you have any conversation with the defendant, Allen, concerning the 
instrument at that time? A. He asked me to sign it for six to have it notarized 
and ae it back to him. : 

R. HANTMAN: If your Honor please, at this time I have the next govern- 
ment eat Government’s Exhibit No. 2 which I would like to offer in evidence. 
Again, it is a certified copy of a deed conveying this property from the complain- 
ing witness, Mr. Brady, back to the defendant, Ralph H. Allen. I would like to pass 
it to counsel, if I may. 

MR. BERLOW: No objection. 

THE COURT: It may be admitted. 


(Photostatic copy of deed marked Govern- 
ment’s Exhibit No. 2 for identification 
and received in evidence.) 


THE COURT: You may proceed. 
By Mr. Hantman: 


| 


Q. Doctor Brady, when you were given this particular deed which is Govern- 
ment’s Exhibit No. 2 in evidence, conveying the property from yourself back to 
Mr. Allen, what, if anything, did you do with it? A. When I received it? I had it 
notarized at the DuPont Circle area by a notary and brought it back to Mr. Allen 
as soon as that was done. : 

Q. Did either you or Mr. Allen, to your knowledge, record the instrument 
at that time? A. Record the instrument ? 

THE COURT: Well, the recording speaks for itself, does it not ? 

R. HANTMAN: Yes, it does, if your Honor please. 

THE COURT: The document shows -- 


R. HANTMAN: I believe the recordation, your Honor, is at the top of the 
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instrument on the first page. There should be a stamped date there, if your 


Honor please. 7 

THE COURT: March 5th, 3:18 p.m., 1956. 

MR. HANTMAN: Thank you, your Honor. 

THE COURT: Let me see the other exhibit, please. 

(Document handed to the Court) 

THE COURT: It was not recorded until two years after it was executed. 

MR. HANTMAN: That is correct, your Honor. 

THE COURT: Very well. 

MR. HANTMAN: Mrs. Clerk, may I have Exhibit No. 2, please. 

By Mr. Hantman: | 

Q. Doctor Brady, I’d like to show you Government’s Exhibit No. 2, have 
you look at the signature thereon and tell us whether or not you can identify it, 
sir. A. (Examining) This is my signature, here. 

Q. Is that the instrument you signed at the request of the defendant, Ralph 
Allen? 

THE COURT: Just a moment. What was your answer, Doctor ? 

THE WITNESS: This is my signature. 

By Mr. Hantman: 

.Q. Is that the document you signed at the request of the defendant, Ralph 
H. Allen? A. This appears to be the document that I signed. 

Q. Can you tell us, sir, whether the defendant, Ralph Allen, has a brother ? 
A. Yes, sir, he does. 

Q. What is his name? A. Mr. Harvey Allen. . 

Q. Now, did you ever give the defendant, Ralph Allen -- 

THE COURT: I think you better get the exhibit back and give it to the Clerk. 

MR. HANTMAN: Yes, if your Honor please. 

(Document handed to the Clerk by Mr. Hantman) 

* *+ * *£* *&* *€* & *¥ 

By Mr. Hantman: 

‘Q. Doctor, did you ever give the defendant, Ralph Allen, permission to 
sign your name to any document? A. No, sir. 
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Q. Prior to the inception of this case, sir, did you ever know any indivi- 
duals by the name of Norman H. Bartow or Talmadge Thorne ? A. No, sir. . 

Q. In connection with certain trust notes that are concerned in this case, 
did you ever make any payments to the defendant, eNens or a Mr. Bartow, or 
a Mr. Thorne ? 

THE COURT: Now, just a moment, I think you are putting the cart before 

the horse. There is no evidence of any trust notes.’ You have got to show 
that there were trust notes and that the signature was forged. That is the grava- 
men of your case. . 

MR. HANTMAN: I appreciate that your Honor. With your Honor’s per- 
mission may I have the following documents marked as Government?s Exhibit 
No. 3 and 4 for identification? Government’s Exhibit 3 being a 6,000 -- 

THE COURT: Do not identify it until it is offered in evidence. 

MR. HANTMAN: For the purpose of identifying the document to be marked 
for identification, your Honor, I just wanted to -- 

THE COURT: You must not state what a document dontains until it is 


admitted in evidence. Have it marked for identification. ! 
MR. HANTMAN: Very well. And Miss Clerk will you mark Government’s 
Exhibit No. 4 for identification as well ? 


(Papers marked Pa ee Exhibits 
No. 3 and No. 4 for identification.) 


MR. BERLOW: No objection, your Honor. 


By Mr. Hantman: 

Q. Doctor Brady, I’d like you to look at Government’s Exhibit 3 for identi- 
fication and tell this Court and jury whether or not prior to the inception of this 
case, you had ever seen Government’s Exhibit 3 before. A. (Examining) No, 

sir. | 

Q. Now, would you look at the exhibit which the Clerk has marked Govern- 
ment’s Exhibit No. 4 for identification. Prior to the beginning of this case had 
you ever seen Government’s Exhibit 4 for identification ? 

THE COURT: What do you mean prior to the beginning of this case ? 

MR. HANTMAN: Prior to the time the matter was brought to the office of 
the United States Attorney, if your Honor please. 


| 
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THE COURT: Very well. 

THE WITNESS: No, sir. 

By Mr. Hantman: 

Q. Would you be good enough, Doctor, to examine the signatures that ap- 
pear at the bottom of both the note and the trust, Government’s Exhibit 3 and 4 
for identification, and tell the Court and jury whether or not that is your signa- 
ture that appears thereon. A. They are not my signatures. 

THE COURT: Which signature is not his ? 

MR. HANTMAN: I am referring, if your Honor please, to both instruments. 

THE COURT: I know, but there are probably several signatures like there 
are on all instruments. i 

MR. HANTMAN: Very well, I will reframe the question. 

THE COURT: If you please. 

By Mr. Hantman: 

Q. Doctor Brady, looking at Government’s Exhibit 3 for identification, 
midway down on the right hand side there appears a signature, Jack D. Brady. 


Can you tell us whether or not that is your signature? A. No, sir, it is not my 


signature. 
Q. All right, Doctor. Now, referring to Government’s Exhibit 4 for identi- 


fication, on page 3 thereof, there appears the signature, Jack D. Brady. Can you 
tell us whether or not that is your signature that appears thereon? A. No, sir. 

Q. Did you ever appear before Mildred Peters in connection with the signing 
of Government’s Exhibit 3 and 4 for identification. A. No, sir, I didn’t. 

Q. Did you ever authorize the defendant, Allen or Mildred Peters to sign 
your name to either one of these instruments? A. No, sir. 

5 Cee gee Aa Tage ape State a ; 

MR. HANTMAN:; I would like to offer in evidence at this time, if your | 
Honor please, Government’s Exhibit 3 which was heretofore marked for identifi- 
cation, which is 2 $6,000 trust note signed Jack D. Brady, made _ payble to 
Ralph H. Allen, dated March 3, 1954. The government at this time would also like 
to offer -- 

THE COURT: Just a moment. It may be admitted. 
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(Government’s Exhibit No. 3 for identi- 
fication received in evidence) 


a * x ae * * * aK 

(Exhibit handed to the jury by Mr. Hantman.) 

THE COURT: Now, you may proceed. 

MR. HANTMAN:; At this time, if your Honor please, the government 
would like to offer in evidence Government’s Exhibit No. 4 which has been here- 
tofore marked for identification, which is.a deed of trust from Jack D. Brady to 
Ralph Allen, dated March 3, 1954, concerning premises 2024 P Street, North- 
west, otherwise known as Lot 20 in Square 96. It is recorded July 9, 1954. 

THE COURT: It may be admitted. : 

R. HANTMAN: It is in the amount of $6,000, if your Honor please. 


(Government’s Exhibit No. 4 for identi- 
fication received in evidence.) 


THE COURT: You may pass this to the jury, if yeu wish. 
MR. HANTMAN: Thank you, your Honor. 
(Exhibit handed to the jury by Mr. Hantman.) 
THE COURT: Proceed. 

By Mr. Hantman: 

Q. Doctor, as indicated in the trust note, Government’s Exhibit No. 3 in 


| 


evidence which you examined a short time ago, did you ever make any of the 


payments appearing on that note? A. No, sir. 

Q. As indicated in the deed of trust which is Government's Exhibit 4, 
which you have seen a short while ago, did you on March 3, 1954 owe Ralph Allen 
the sum of $6,000? A. No, sir. eet 

Q. Did you ever receive a payment book from one Norman H. Bartow in 
connection with any of the payments made on this note ? A. No, sir. 

R. HANTMAN: At this time, if your Honor please, the government would like 

to have marked for identification Government’s Exhibit No. 5, which is a trust note. 


(Trust note marked Government’s Exhibit 
No. 5 for identification) 


MR. HANTMAN: In addition, with the Court’s permission, I would like 
to have marked for identification Government’s Exhibit No. 6 for identification, 
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which is a deed. 


(Deed marked Government’s Exhibit No. 
6 for identification) 


THE COURT: Exhibits 3 and 4 go to the first three counts of the indict- 
ment ? : 

MR, HANTMAN: First four counts, your Honor. These I just had marked go 
to the last four. : 

THE COURT: Thank you. For each document there is a forgery and utter- 
ing count, 

MR. HANTMAN: That is correct. 

72 THE COURT: So there would be four counts as to each transaction. 

MR. HANTMAN: That is correct. 

THE COURT: Thank you. 

By Mr. Hantman: 

Q. Prior to the time this case was brought to the United States Attorneys 
Office, Doctor, had you ever seen either one of these instruments, Government’s 
Exhibit 5 or 6 for identification? A. (Examining) No, sir. 

Q. Referring to Government’s Exhibit No. 5, which is the trust note in the 
amount of $8,000, the signature thereon of Jack D. Brady, is that your signature, 
sir? A. No, sir. : 

Q. Referring, now, to Government’s Exhibit No. 6 for identification, on page 
3 thereof, to the signature, Jack D. Brady, is that your signature that appears on 
Government’s Exhibit 6 for identification? A. No, sir. | 

MR. HANTMAN: At this time, if your Honor please, the government would 
like to offer in evidence Government’s Exhibit No. 5 which has been heretofore 
marked for identification, which is an $8,000 trust note indicating an indebtedness 
from Jack D. Brady to one Talmadge M. Thorne and it is dated 1955 with no month 











73 or day indicated and it is signed Jack D. Brady.. 
THE COURT: It may be admitted. ; 3 | i 
_ (Government’s Exhibit No. 5 for identifica- © 
; tion received in evidence.) ’ 
THE COURT: Is that on the same premises? — r 


MR. HANTMAN: That is on the same premises, if your Honor please. 
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15 


45 


THE COURT: You may pass this to the jury, if you wish. 

(Exhibit handed to the jury by Mr. Hantman) : 

MR. HANTMAN: At this time, if your Honor please, the government 
would like to offer in evidence Exhibit No. 6 which has been heretofore marked 
for identification, this being a deed of trust indicating that Jack D. Brady is 
indebted to one Talmadge M. Thorne in the amount of $8,000. It’s a deed of 
trust, if your Honor please, dated the first of June, 1955 and was recorded 
June 2, 1955. It’s also signed Jack D. Brady. : 

THE COURT: It may be admitted. 


(Government’s Exhibit No. 6 for identi- 
fication received in evidence.) 


THE COURT: You may pass this to the jury if you wish. 

(Exhibit handed to the jury by Mr. Hantman) : 

By Mr. Hantman: | 

Q. Doctor, did you ever appear before Robert Corish in connection with 
the signing of both the note and trust just shown to you, Government’s Exhibits 
5 and 6 in evidence? A. No, sir. | 

Q. Did you ever authorize the defendant, Ralph Allen, or Mildred Peters, 
to sign your name to either of these instruments? A. No, sir. 

Q. Government’s Exhibit No. 5 in evidence, Doctor, indicates that you 
owed Talmadge Torne the sum of $8,000 in 1955. Did you have an indebtedness 
to Talmadge Thorne in that amount at that time? A. No, sir. 

Q. Do you have it now? A. No, sir. 

Q. The Thorne note, if I might term it that, Government's Exhibit 5 in 
evidence, indicates that numerous payments have been made on that note. Did 
you make any of the payments to Talmadge Thorne in connection with that note ? 
A. No, sir. : 

Q. Did you ever authorize the defendant, Ralph Allen, or Mildred Peters, 
to make any of the payments in your behalf in connection with this note? A. No, 
sir. : 
Q. In connection with both Government’s Exhibits 3 and 5, which are the 
two trust notes, the $6,000 note and the $8,000 note, did you derive any monetary 
benefit from either transaction whatsoever ? A. No, sir. : 
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MR. HANTMAN: May we approach the bench a moment ? 

THE COURT: Yes. 

(The following proceedings were had at the bench, the witness having 
stepped down from the stand.) 

MR.HANTMAN: If your Honor please, if I understood counsel’s opening 
statement, there isn’t any denial that the defendant wrote. the signature Jack D. 
Brady on either the notes or the deeds of trust. 

THE COURT: That is the way the Court understood it. 

MR. HANTMAN: If that is true, it will be, as I understand it, unnecessary 
for the government to prove by its handwriting expert that this defendant is in 
fact the author of the signature Jack D. Brady. 

THE COURT: Will it be stipulated by counsel for the defendant that the 
name Jack D. Brady which purports to be the signature on these four documents 
was actually written by the defendant ? 

MR. BERLOW: Yes. 


* * * * * * *« * 
MR. BERLOW: Yes, your Honor. 


* * * © *€©* © © * 


MR. HANTMAN: As a result of a bench conference just had, if your Honor 
piease, I understand that counsel for the government and counsel for the defend- 
ant are agreed and do hereby stipulate that the signature, Jack D. Brady, that ap- 
pears on Government’s Exhibits 3, 4, 5 and 6 were in fact signed by the defend- 
ant, Ralph Allen. 

THE COURT: Is that stipulated, Mr. Berlow ? 


MR. BERLOW: Yes, your Honor. 
$e aie Ge: ale Oe) AR Se 
78 CROSS-EXAMINATION 
x *x* * * * * *« * 
84 By Mr. Berlow: 
Q. It is your testimony then, Mr. Brady, that you didn’t understand at all 
what this document, the conveyance from you to Ralph Allen was all about? A. I 
was vague, yes. 
Q. You did understand something about it? A. I understood it was in con- 
nection with 2024 P Street and that Mrs. Peters and Mr. Allen wanted me to sign 
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it. It was with relation to the property there. Though it was not pointed out to 

me, that it was to convey it back to him or exactly -- the exact nature of it 
except it was nothing, merely a document connected with 2024 that he helped asso- 
ciate it with the place in my name. | 

Q. So it is your testimony when you signed this document you did not know 
that you were retransferring 2024 P Street to Ralph Allen? A. Not that very 
moment, no, sir. | 

Q. When did you find it out? A. When I brought it back to Mr. Allen he put 
it in his pocket, he thanked me for it and put it in his pocket and then he said, ‘‘This 
brings it back to me.’’ Actually I wasn’t fully aware of that statement until years 
later when the lawyers came in andI recalled that particular incident to them. 

Q. But Ralph Allen did tell you when you returned from the notary public 
on that same day that the effect of this document was to give the property back to 
Ralph? A. He merely said ‘‘This returns it to me’’. Exactly. No other comments 
then that nature. It was more or less a soft spoken ‘‘This returns it‘to me’’. And 
I didn’t question it any further. : 

Q. You didn’t question him before and you didn’t question him after? A. No. 

Q. And you handed the document to him? A. Yes, sir. 

Q. When he said that to you, that was in accordance with your understanding 
was it not? A. I just let it go at that. Whatever he said, I accepted. 

Q. You did accept it? A. I accepted that statement, not knowing what it was 
exactly but I did not see any significance to the statement at the time. In other 
words there was no obligation as far as I could see to me SO I just let it pass from 
my mind. In other words there was no financial obligation, That is what I was 
concerned about. 2 

Q. And you gave this deed to Ralph Allen and so far as you were concerned you 
had nothing further to do with it? A. I had done him a favor and I just let it go at 


that. 


Q. And you were willing to do that for him? A. Yes, I was. 

_ .Q. But insofar as the conveyance to you as a straw, which you have testified 
to, you never saw that deed, did you? A. I don’t know. Actually I was thinking at 
the time this was the one. Actually when he said returned to me, I was not familiar 
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with real estate transactions, you understand, so that whether there is a docu- 
ment to reconvey something back to, as I later learned, I had no knowledge of it. 
87 _Q. But you did understand originally when the property was conveyed to 
you that you were merely a straw? You understood that? A. Yes, sir. ; 
Q. The only thing that you were vague about was when you conveyed the 
property back to Ralph Allen? A. Yes, sir. 
Q. But, Ralph Allen did tell you that you had conveyed it back to him? A. 
He expressly said ‘‘This returns it back to me’’, 
Q. And that was in March of 1954 and from March of 1954 thereafter, did 
you take any steps to assert your ownership in 2024 P Street? A. No, sir. 
Q. You had no ownership in 2024 P Street, did you? A.Asastraw. This 
was the only connection I had. 
Q. You paid nothing for it? A. No, sir. 
Q. So far as you know it was Ralph’s property, was it not? A. So far as 
I know. 
_Q. And that is why you gave the deed back to him? A. Well, as a favor. 
Whatever he asked on that basis. 
Q. Well, it belonged to him, did it not? A. As far as I was concerned, it 
88 did. 


90 By Mr. Berlow: 

Q. Now, there came a time, Mr. Brady, did there not, when you became 
indebted in the approximate amount of about $15,000? Do you recall that ? 
A. Indebtedto the approximate amount of fifteen ? 

-Q. Wasn’t there a time when you owed a large sum of money? A. No, 
sir. | 

Q. You have never owed any money in that amount to various banks? A. 

No, sir. 
* *£ * *&* &* & KF * 
91 ~Q. Do you recall -- when was the first time that it was brought to your 
attention that your name had been signed to the two notes that Mr. Hantman showed 





you a short while ago? A. I believe it was brought up last year by my attorney, 
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! 


called me on a matter of some documents that were over in Mr. Thorne’s 


office or his lawyer’s office, I should say. There were some documents there 
with my name on them and he asked Mr. Gullo over there to check the documents 
and then later I was called to identify the documents. | 

Q. And could you fix the date more accurately when that was? You said 
about a year ago. Was it in November of 1957? A. This is purely guess work. 
So many events occurred, I am afraid I would not have the — knowledge of 


the date involved. 

| Q. After that, did you do anything about these documents ? A. I left it in 
| the hands of my lawyer, counsel. ! 
Q. And the documents indicated that a great many symone had been made 
on these notes, isn’t that correct? A. I don’t know. I didn’t even examine the 
nature of those documents. ; : 

Q. You have never paid any of these notes, have ren) A. No, sir. 

Q. Nobody has ever, at any time, requested that you pay these notes, is that 
correct? A. No, sir. 

.Q. Ralph Allen has always paid these rete has he not ? A. I don’t know. 

Q. You do know that the notes have been paid? In pee A. I really don’t 
know that. : 

Q. You just don’t know anything about that at all? A. - Absolutely foreign 
to me. | 
Q. Mr. Hantman asked you if you derived any monetary benefit from these 
transactions and your answer was no. Did you suffer any financial loss as a re- 
sult of these transactions? A. No, sir -- excuse me. Yes, I did. 

-Q. Would you tell us what that is? A. In — with some bank loans -- 

Q. I am referring -- | 

THE COURT: Just a moment. Let him answer. Go ahead. You asked a 
ee Let him answer. : 

R. HANTMAN: May I object to the question and may we approach the 

bench ? | 

THE COURT: Yes, you may come to the bench. | 

(The following proceedings were had at the bench, the witness having stepped 





down from the stand.) 

MR. HANTMAN: If your Honor please, before this witness took the stand -- 

THE COURT: Just a moment. State your objection. 

MR. HANTMAN: I object to the question, your Honor, because it might 
open the door to other matters involving other violations of law which -- 

THE COURT: Well, that, of course, is the defendant’s concern rather than 
yours. I think it is very gracious on your part to call the matter to the attention 

of defense counsel, but he has to take the consequences. ‘3 

MR. BERLOW: Your Honor, I asked a question which, obviously, has 
reference to these two notes. This witness’ answer is unresponsive and I think 
he should be required to answer the question that was asked. R 

THE COURT: I am going to sustain the objection to the question because 
it is irrelevant whether he sustained any loss. 

He may not have sustained any loss yet, but his name is on those notes 
- and somebody may sue him on these notes. 

MR. BERLOW: Nobody ever has. 

THE COURT: I know, but somebody may. 

MR. HANTMAN: And there is also a pending civil action where this 
witness -- * 

THE COURT: I think I will announce my ruling in open court so the jury 
will understand. : 

(The following proceedings were had in open court, the witness having re- 
sumed the witness stand.) 

THE COURT: The Court will sustain the objection to the question. It 
makes no difference whether this witness has or has not as yet sustained any 


loss by reason of having his name written on these documents. It may be that 
somebody at some time in the future might sue him on that note if the note goes 
in default or, it is entirely possible that it might affect his credit, the ex- 
istance of the note might affect his credit if he should try to borrow money. 
I think the entire issue is irrelevant and immaterial. The only question 
involved in this case is whether the defendant committed the offenses with which 
he is: charged, namely, did he forge and utter these documents with intent to de- 


fraud. 





You may proceed, Mr. Berlow. 

By Mr. Berlow: | 

Q. When you sent to the office of your lawyer and saw these notes for the 
first time, did you examine the handwriting on them? A. Yes, sir. 

Q. And did you recognize it as not being your handwriting ? A. Yes, sir. 

Q. Did you recognize whose handwriting it was? A. No, sir. 

Q. How long was it after you looked at that handwriting before it was ap- 
parent to you that it was not your writing? A. A matter of a second. 

Q. When you were living with Ralph Allen he had many occasions to see 
documents upon which your signature was written, did he not? A. Yes, sir. 

Q. These documents didn’t in any way resemble your signature, did they ? 
A. Not too far off. : 

Q. But it took you a second to see it was not your signature ? A. I could 
see that one ‘‘R’’ there was so evident to me, that was the only thing that really 
immediately caught my eye. The “R” in Brady. I make mine distinct. I don’t 
know how to say it. A different type “‘R”’. So, immediately, I could see it 
wasn’t mine. i 

Q. In a matter of a second you saw that ‘‘R’’ was not Re “R’? A. That’s 
right. 

Q. And over the two year period you lived with Ralph Allen he saw you sign 
your name many times? A. Yes, sir. | 

Q. And saw you make that ‘‘R’’ many times, did he not? A. I suppose so. 

Q. And he had many samples of your handwriting around, did he not ? 

THE COURT: You are just repeating now, Mr. Berlow. You have asked him 


that before. 

By Mr. Berlow: | 

Q. Could you tell us how many documents were shown to you there? A. 
There were at least two documents, as I recall. | 

Q. And other than your lawyer, was anyone else present 2 A. Yes, sir. 
May I point out this was not at my lawyer’s office, this was at Mr. Thorne’s 


lawyer’s office. : 
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Q. What is his name? A. Hilland or Hillman. 
Q. Arthur Hilland? A. Hilland. 
Q. Did you have a conversation with Mr. Hilland at that time? A. Only 
to answer the questions of whether or not I signed these two documents. 
Q. And your answer then was no? A. No. | 
Q. That is the first time that you saw those documents, was in Mr. 
Hilland’s office? A. Yes, sir. Se 
Q. Not your own lawyer’s office? A. No, sir. 
Q. Before going to Mr. Hilland’s office, had anyone brought to your at- 
_ tention that those documents were in existence? A. Mr. Gullo, my attorney. 
99 Q. And when was that? A. Just a day or two prior, I betieve it was, to 
my going over to Mr. Hilland’s office. | 
Q. And Mr. Gullow never had possession of those two documents, did 
he. A. I don’t believe so. 
Q. Was Mr. Thorne present in Mr. Hilland’s office? A. Yes, sir. 
cas 5s * % 5 ae * a 
100 | NORMAN BARTOW 
called upon behalf of the government and having been duly sworn was examined 
and testified as follows: 
DIRECT EXAMINATION 
* * * * * * * * 
By Mr. Hantman: 
Q.... . Give us your full name and your address. A. Norman Bartow, 
4835 Linnean Avenue, Northwest. 
Q. And what is your occupation, Mr. Bartow ? 
: * * * * £©* *&* *& * 
THE WITNESS: I am both a realtor and an attorney. 
* * * * © *&©* *& * 
101 By Mr. Hantman: 
Q. Did there come a time, Mr. Bartow, subsequent .to March 1954 when you 
and the defendant, Allen, entered into a business transaction? A. Yes. 
Q. When was that, do you recall? A. July of 1954. 
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Q. And what was the nature of the transaction? A. I purchased a note 
secured by a second deed of trust. | 
Q. I have just handed you two of the Government’s Exhibits, Government’s 
3 and 4 in evidence. I will ask you to look at those documents, if you will, please, 
and tell the Court and jury if you can identify them. A. Yes, I can. 


*+ * * © *€* © & * 


102 By Mr. Hantman: 
Q. Would you please identify the documents for us. A. This is the note 
that I purchased from Mr. Allen. : 
Q. What about Government’s Exhibit No. 4? A. = was secured by this 
deed of trust. | 
Q. How did those documents come into your saan ie A. They were 
brought to me by Mr. Allen. i 
Q. Do you know the approximate date when the documents were brought 
in to you by Mr. Allen? A. I believe it was somewheres the middle of July of 
1954, | 
Q. And did you have any conversation with the defendant, Allen, at the 
time he brought both of those exhibits to you concerning the maker of the 
instrument? A. Well, Mr. Allen advised me that he managed the property for 
Doctor Brady. | 

Q. Which property are you referring to? A. The property at 2024 P. 
Street, Northwest. | 

Q. What else, if anything, did the defendant, arene say to you regarding 
Mr. Jack Brady? A. Mr. Allen told me that the payments would be coming to 

103 me from Mr. Allen and other than the fact that he managed the real es- 
tate for Doctor Brady there wasn’t to much else said, other than he lived with 
Doctor Brady. : 

Q. Then the defendant, Allen, was going to make the payments on this 
note for Mr. Brady, is that correct? A. The payments would come from Mr. 
Allen, yes. } 

-Q. Now, looking at the reverse side of ae 3 in evidence, which 
is a note, there is a signature there of Ralph Allen. Do you know who wrote the 
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signature, Ralph Allen,on the reverse side of that note? A. Mr. Allen. 
Q. Was that done in your presence? A. Yes. 
Q. When was that accomplished? A. That was done at the time I purchased 
_the note from Mr. Allen. | 
Q. Did you have any discussion with the defendant, Allen, Mr. Bartow, con- 
cerning the type of trust note you were going to purchase at that time? A. Yes, 
Mr. Allen explained to me that it was a third -- it was a note secured by a third 
deed of trust and I was given instructions that out of the purchase price of the ~ 
note I was to send to the firm of J. Dallas Grady & Son, a sum of money repre- 
senting an unpaid balance due on a second deed of trust and that after that was 
104 paid in full my note would then become a second deed of trust. 
Q. This was a note for some $6,000 was it not? A. The note that I pur- — 
chased ? . 
Q. Yes, sir. <A. Yes. | 
Q. How much did the defendant, Allen, want for the instrument? A. We 
agreed on a purchase price, I believe it was $4,300.. 
Q. Do you know who the first trust holder of the property was? A. Yes, 
B. F. Saul Company. 
Q. And at the time the defendant approached you to purchase this partic- 
ular promissory note J. Dallas Grady held the second trust, is that correct? A. 


Yes. 
Q. And did you actually pay off the prior second trust holder? A. Yes, 


I did. 


Q. How do you do that? A. By sending them a check. 
THE COURT: Did that come out of the forty three hundred or in addition 
to the forty three hundred ? 
THE WITNESS: That came out of the forty three hundred. 
105 MR. HANTMAN: If your Honor please, I’d like to have marked for identifi- 


cation Government’s Exhibit No. 7. 
‘(Check marked Government’s Exhibit No. 
7 for identification.) 


(Exhibit handed to Mr. Berlow) 
By Mr. Hantman: 
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Q. Mr. Bartow, I would like to show you a check, a cancelled check 
whichthe Clerk has marked Government’s Exhibit No. 7 for identification, and 
ask you if you can identify that instrument, sir? A. Yes, that’s the check that 
we sent to the J. Dallas Grady & Son in payment in full of the second deed of 
trust. | 
Q. And that check bears your signature? A. Yes, it does. 
Q. How much did you pay to J. Dallas Grady & Sons ? A. $2,403.65. 
Q. And when was that check sent to J. Dallas Grady? A. July 29, 1954. 
Q. Now, how did you distribute the balance of the $4, 300 ? 
THE COURT: Is that material? 
R. HANTMAN: I think, if your Honor please, to show what happened to 


the Sa 300. 
THE COURT: I was ‘contiabins how that is material. 
' 106 R. HANTMAN: If your Honor please, it relates to the ultimate cost of 


this instrument to this witness and the -- 
THE COURT: What has that to do with this case, with the issues of this 
case? We do not want to have too many side issues here ? 

R. HANTMAN: Well, I think it is important and I think it is reateciat if 
your Honor please, to show that the defendant, Ralph Allen, did in fact get part of 
the proceeds and I have such an instrument in my hand. : 

THE COURT: Did what? 
MR. HANTMAN: Got part of the proceeds of this. | 
THE COURT: Very well. I wish you had said that the first time. 

R. HANTMAN: That was the next instrument I had in my hand, if your 


| 


Honor mae 

THE COURT: Very well. 

MR. HANTMAN: With the Court’s permission, I would like to have the 
Clerk mark the next check as Government’s Exhibit No. 8 for identification. 


(Check marked Government’s Exhibit 
No. 8 for identification) 


107 By Mr. Hantman: 
Q. Mr. Bartow, at the time of the noon recess of this Court, I believe the 
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Clerk had marked Government’s Exhibits 7 and 8 for identification and you 
were about to identify them. I’d like to pass them to you now, sir. A. Which 
is 7? 

(Mr. Hantman indicated to witness for exhibits.) 

Q. Now, looking at Government’s Exhibit 7 and 8 which I have just passed 
you, they being two cancelled checks, can you identify those instruments for the 
Court and jury? A. Yes,I can. On Exhibit 7, that is a check made payable to 
J. Dallas Grady and Son in the amount of $2,403.15. 

Q. And that was for paying off the prior second trust holder? A. That is 
correct. 

Q. And what about Government’s Exhibit No. 8 for identification? A. That 
is a check to the order of Ralph H. Allen for $1,864.85. 

108 Q. And what does that amount represent? A. That represents the proceeds 
from the sale of the second trust note. ; | 

MR. HANTMAN: At this time, if your Honor please, I’d like to offer in 
evidence Government’s Exhibit No. 7. 


THE COURT: It may be admitted. 


(Government’s Exhibit No. 7 for identifi- 
cation received in evidence) 


MR. HANTMAN: May the government, also, at this time, offer in evidence 
Exhibit No. 8 which has been marked for identification ? 
THE COURT: It may be admitted. 


(Government’s Exhibit No. 8 for identifi- 
cation received in evidence.) 


THE COURT: If you wish you may pass them to the jury. 
R. HANTMAN: Thank you, your Honor. 

eae passed to the jury by Mr. Banteay) 

By Mr. Hantman: 

Q. Mr. Bartow, when and where did you finally consumate this transaction 
with the defendant, Ralph Allen? A. On July 29, 1954 in my office. 

109 Q. That is at 1331 G Street, Northwest, here in the District of Columbia ? 

A. Yes. 

Q. When you purchase a note from anyone do you usually send the note- 
maker some sort of notification that you bought a note from him? A. Yes, we 
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do. We send them out a letter advising them where to make the monthly pay- 


ments and we also send them a payment book. | 
* * k k ke & & * | 


110 By Mr. Hantman: 
Q. Mr. Bartow, did you send notification to Mr. Brady concerning this 


purchase? A. Yes. 

By Mr. Hantman: ! 

Q. Were the payments made in connection with this note you bought ? 
A. Yes, they were. | 

Q. Did the witness, the prior witness: Doctor Brady, ever come into your 
office and make any payments in connection with this note that you purchased from 
the defendant, Allen? A. No. | 

Q. Prior to this matter coming to the attention of the United States Attorney, 
111 had you ever seen Dr. Jack Brady? A. No. ! 

Q. How were the payments made in connection with this particular note that 
you purchased from the defendant, Ralph Allen? A. Some payments came in by 
way of check, other payments came in by way of cash payments. 

Q. When the payments were made by cash or check, who made those pay- 
ments, sir? A. Mr. Allen came into the office on some occasions, Mrs. Peters 
came in on a couple of occasions. At other times the payment came in by mail. 

Q. And did you give the individual who made the payment a receipt for the 
transaction? A. If the payment was brought in in person we would enter it in 
a payment book, but if they had failed to bring in the payment book then we would 
have given a receipt for the money. | 

cs ae * ss ss * bs * 
113 By Mr. Hantman: | ! 

Q. Now, did there come a time, Mr. Bartow, in the fall of 1956 when the 
matter of the type of note you bought was called to your attention ? A. Yes. 

Q. By whom? A. By Mr. Thorne. ! 

@. What kind of note did the defendant, Allen, indicate to you you were 
purchasing? A. At the time I purchased it I was advised it was a third trust 
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but would become a second trust upon my payment of ee that certain amount of 
money to J. Dallas Grady and Son. 

Q. Did you ever notify the first trust holder of your arrangement with 
the defendant, Allen? A. Yes, I advised them that I was the holder of a second 

114 deed of trust. 

Q. Did there come a time, sir, when you learned of the existance of 
another trust on this particular piece of property ? 

MR. BERLOW: I object, your Honor. I don’t see the relevancy. 

THE COURT: I am inclined to sustain the objection. However, I will let 
counsel come to the bench. 

(The following proceedings were had at the bench, the witness having 
stepped down from the stand.) 

THE COURT: How is this relevant? _ 

MR. HANTMAN: If your Honor please, when this witness learned that 
there was another trust, he arranged with Mr. Thorne to yield up his note to 
Mr. Thorne in exchange for a trust -- 

THE COURT: What has that got to do with this case? : 

MR. HANTMAN: We are trying to show the jury, if your Honor please, _ 
how Mr. Thorne came to be in possession of the note that Mr. Bartow had pur- 
chased. 

* ae * * * a x cd 
116 MR. BERLOW: I will stipulate that he sold the note to Thorne. 

THE COURT: You will stipulate what? 

MR. BERLOW: That Bartow transferred the note that he has to Thorne. 

THE COURT: Very well. 

MR. HANTMAN: That is all. 

THE COURT: Then suppose you announce the stipulation in open court. 

(The following proceedings were had in open court, the witness having 
resumed the witness stand.) 
MR. HANTMAN: If your Honor please, as a result of the bench conference 
just had, I understand that Mr. Berlow on behalf of his client is willing to stipu- 


late that there came a time when this witness, Mr. Norman Bartow, exchanged 
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the note that he had priorly purchased from this defendant, Ralph Allen, for 
another note from Mr. Talmadge Thorne, another witness in this case. 
117. THE COURT: Is that stipulated? : 

MR. BERLOW: That is correct, your Honor. 

THE COURT: Very well. 

MR. HANTMAN: With that stipulation, if your Honor please, that concludes 
my examination of this witness. 

THE COURT: Very well. Any cross-examination ? ! 

MR. BERLOW: Yes, your Honor. : 

CROSS EXAMINATION 

By Mr. Berlow: : 

Q. Mr. Bartow, before you purchased this note -- : 

THE COURT: I suggest you speak a little louder. | 

By Mr. Berlow: 

Q. Before you purchased this note, Mr. Bartow, aid you make an examin- 
ation of this property? A. Yes, I drove by the property. I did not go inside 
but I drove by the property and looked at it from the outside. 

Q. Did you see Jack Brady there? A. I don’t recall whether I saw -- Oh, 
did I see Jack Brady ? | 

Q. Yes. A. No,I did not. 

Q. Did you make a determination of the value of the se oneute at that time ? 

A. I made my own determination of the property. | 

Q. And after you did that, then you purchased this note ? A. Yes. 

Q. At the time of the purchase of the note, I believe you testified that this 
signature, purported to be Jack Brady’s, was on the note ? A. Yes. 

Q. Did there come a time when another signature was placed on the note ? 
A. Yes. | 

Q. And whose signature was that? A. Ralph Allen. 
Q. Who suggested that Ralph Allen sign his name to this note? A. I did 
at the time of the purchase. : 
Q. Did there come a time when you signed the note ? A. Yes, there was. 
Q. And when was that? A. That was the time I entered into a transfer of 





notes with Mr. Talmadge Thorne. 

Q. When you signed the note and transferred it to Talmadge Thorne you 
put the words ‘Without Recourse’’ underneath them, did you not? A. I did. 

119 Q. When Ralph Allen signed the note did the words ‘Without recourse’’ 
follow his name? A. No, it did not. 

Q. And your purpose in requiring Ralph Allen’s signature was so that 
Ralph Allen would be liable on that note, was it not? A. That would be the effect 
of it, yes. | 

THE COURT: In addition to Brady, is that it? 

THE WITNESS: That’s right, sir. 

THE COURT: So that you would have two people to look to? 

THE WITNESS: Yes. 

By Mr. Berlow: 

Q. And it is your understanding that Ralph Allen, at the time and until the 
time the note was transferred, was liable to you for payment in the event Brady 
did not pay? A. Yes, that’s correct. 

Q. And, thereafter, Ralph Allen did in fact make regular monthly payments 
to you? A. Yes. 

Q. Now, at any time, did you have an idea of how many payments were made 
to you by Ralph on this note? A. I would say, approximately, oh, maybe 24 pay- 
ments. I think it was over a two year period. 

120 Q. During that two year period, did you, at any time, seek out Jack Brady 
and ask him to make any of the payments? A. No. 

Q. Were any of these payments late at any time? A. No. 

THE COURT: Is the note current now, or is it in default ? 

THE WITNESS: I don’t know, sir. You see -- 

THE COURT: You have transferred the note ? 

(Witness nodded his head.) 

THE COURT: I see. 

By Mr. Berlow: 


Q. At the time you transferred the note, was the note current or in default ? 


A. At the time I transferred the note, the note was approximately -- yes, it was, 





it was in arrears. 

Q. By how much? A. I believe the last payment was made in -- I think 
it was in July, 1956. : 

Q. But you received from Mr. Thorne, did you noes another note and 
other considerations for the note when you gave it to him ? A. Yes,I did. 

Q. And that note was adequate compensation -- the notes that you received 
were full compensation for the note that you FUE ‘isn’t that correct? A. 
That is correct. | 
121 Q. And the note that you received has been paid, has it not ? 

THE COURT: I think that is a little far afield. I wish to remind counsel 
of the issue in this case, just as I did the government counsel, and this is beyond 
the issues. | 

By Mr. Berlow: 


* *+ * * * «© 


Q. Do you have a practice in your business of obtaining reports as to the 


financial condition of the persons whose notes you buy? A. No,I do not. 

Q. What you look to is the property itself? A. That’s correct. 

122 Q. The financial position of the person who signs the note is not particular- 
ly material in your decision whether or not to purchase it, is it? A. No, itis 
not. | 

Q. So that in this instance, in accordance with your practice, » you made no 
inquiry as to Jack Brady whatsoever ? 

THE COURT: I think all that is irrelevant, Mr. Berlow. The question is 
whether Dr. Brady was defrauded, not whether this witness was defrauded. 
There is no contention that this witness was defrauded, is there ? 

MR. HANTMAN: No, your Honor, not that this witness was defrauded. 

THE COURT: The charge is that this transaction was consummated by 
the defendant with intent to defraud Doctor Brady not with’ the intent to defraud 
Mr. Bartow. 

MR. BERLOW: With that avloretanice I have no further question, your 


Honor. 
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123 (The following proceedings were had at the bench.) 
* x % * * ae * ae 
124 MR. HANTMAN: As I understand the law, if your Honor please, if there is 
an intent to defraud anybody the offense is made out. It doesn’t make any dif- 
ference whether it’s Brady, Bartow -- 
THE COURT: That is correct, but I would just like to know what the govern- 
ment contends. 
MR. HANTMAN: The government contends, your Honor -- 
THE COURT: On that particular aspect. 
MR, HANTMAN: That the intent to defraud was directed to both parties. 
THE COURT: Oh, well, then suppose you correct your statement and make 
it in open court so the jury will hear it. 
MR. HANTMAN : Very well. 
THE COURT: Then you have a right to continue your cross examination 


if you wish. | 
MR. BERLOW: Yes, your Honor. 


THE COURT: But I want to say this, Mr. Berlow. . Intent to defraud cannot 
be negatived by the fact that in its ultimate analysis this witness lost nothing be- 
cause you cannot determine intent to defraud by hindsight. 

125 MR. BERLOW: I think that subsequent events can be evidence of intent at 
an earlier period of time. 

THE COURT: It cannot negative intent to defraud and I do not think the 
government would be entitled to show subsequent events as proof of intent to 
defraud because intent to defraud must exist at the time of the transaction. 

Now, the situation, as it existed on the day that the defendant transferred 
the note to Bartow, can be shown by either side or by both, but subsequent events 
can neither prove the intent to defraud, nor can they negative it. 

(The following proceedings were had in open court.) 

THE COURT: I think perhaps you would want to revise your statement so 
that the jury will hear it. 

MR. HANTMAN: Yes, your Honor. In the light of our bench conference, 
if your Honor please, it’s the government’s position that the intent to defraud 
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with respect to the counts concerning Mr. Bartow, that the intent to defraud on 
the part of Mr. Allen was directed to both. 
THE COURT: Both Brady and Bartow? — : 
MR. HANTMAN: Both Brady and Bartow, yes, sir. 
THE COURT: The indictment is broad enough to cover either or both. 
7 x aK * * * * cd 
| 126 TALMADGE M. THORNE 
called on behalf of the government, and having been duly sworn, was examined 
and testified as follows: : 
DIRECT EXAMINATION 

By Mr. Hantman: | 

Q. . . - Give us your full name and your address. A. Talmadge M. 
Thorne, T-h-o-r-n-e, 4201 Massachusetts Avenue, Northwest. 

Q. And what is your occupation, Mr. Thorne? A.I am an attorney. 

Q. Mr. Thorne, where is your office located? A. The Southern Building, 
15th and H Streets, N. W, in this city. | 

127 Q. That is in the District of Columbia? A. Yes, sir. 

Q. Mr. Thorne, do you know the defendant in this are Ralph Allen ? 
A. Yes, sir. 

Q. Do you know a woman by the name of Mildred Peters? A. Yes, sir. 

Q. When and where did you first meet Mildred Peters ? A. 1948 in her 
office at 2020 P Street, Northwest. ! 

Q. And what was the occasion? A. Well, I eocctitle some property out in | 
Maryland from a salesman who worked for Mrs. Peters and it wasn’t handled to 
suit me soI went to Mrs. Peters to protest it. | 

Q. When and where did you meet the defendant, Ralph Allen? A. It was in 
1952 and I was introduced to him by Mrs. Peters, but I don’t know where the 
place was. I don’t recollect. | 

Q. Did there come a time, sir, in April of 1953 when you entered into a 
real estate transaction with the defendant, Allen, and Mildred Peters? A. Yes, 

sir, with Allen. 3 
Q. What kind of a real estate transaction was that ?. A. I was asked both 
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128 by Mr. Allen and Mrs. Peters to make a loan on some property on Plyers 
Mill Road in Silver Spring, Montgomery County, Maryland, and I was asked not 
one time but it kept up for a period of some two weeks and Mr. Allen took me 
out to see the property which he owned, this Plyers Mill Road property, and I 
told him I didn’t have the money to make the loan on the property and they were 
very insistant. 

Finally, I agreed to sell stock which I owned and make him a loan. 

Q. And did you sell that stock and make him the loan, Mr. Thorne? A. Yes, 
sir. 

THE COURT: How does that bear on the transactions involved in this case, 
Mr. Hantman ? . 

MR. HANTMAN: If your Honor please, the trust, as the witness will testi- 
fy, the trust which he obtained from the defendant, Allen, on the Plyers Mill 
Road property was subsequently exchanged for the trust in this case. 

THE COURT: I see. Very well. 

MR. HANTMAN: If your Honor please, I have an original check and a 
photostat. I don’t know which one the Court would prefer to have me mark. 

THE COURT: It is immaterial. I should think that you would rather have 
the photostat marked so there would be no danger of losing the original. 

129 MR. HANTMAN: May I show this to counsel before it’s marked ? 

THE COURT: Yes, indeed. However, it is counsel’s choice. 

MR. HANTMAN: With the Court’s permission, inasmuch as the check is 
the property of the Johnston, Lemon Company, I will have the photostat marked. 

THE COURT: I think that is better. 


(Check marked Government’s Exhibit 
No. 10 for identification) 


By Mr. Hantman: 

Q. Mr. Thorne, I have handed to you Government’s Exhibit No. 10 for 
identification. I will ask you to look at it, examine it, and tell the Court and 
jury if you can identify it? A. Yes, sir, this is a check of Johnston, Lemon 
Company made payable to me in the amount of $5,784.36 and it’s part of the 
sum I gave Mr. Alien for a second trust note on the Plyers Mill Road property 
I have just talked about. 
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Q. How much did you pay to the defendant, Allen, for the trust you ob- 
tained on the Plyers Mill Road property? A. $6,000. : 

Q. And how did you make up the balance from the $5, 784 indicated in 
that check? A. I think I gave that in cash. 

130 Q. ToMr. Allen? A. ToMr. Allen, yes, sir. The total I gave him was 

$6,000. | 

Q. And when did you give Mr. Allen this check that the Clerk has marked 
Government’s ° Exhibit No. 10? A. I gave it to him right about the time it’s 
dated, about April 15, 1953, in my office. 

THE COURT: When? 


THE WITNESS: About the date of the check, your Honor. 

THE COURT: What is the date of the check? | 

THE WITNESS: April 15, 1953. 

THE COURT: What is the month? 

THE WITNESS: April. | 

MR. HANTMAN: With the Court’s permission, I would like to offer the 


check which has been marked Government’s Exhibit No. : in evidence. 
THE COURT: It may be admitted. 


(Government’s Exhibit No. 10 for identi- 
fication received i evidence.) 


THE COURT: You may proceed. 

MR. HANTMAN: May I state for the record that the , original is in Court 
too. 

THE COURT: Very well. 

131 By Mr. Hantman: 

Q. Mr. Thorne, did you see the defendant, Allen, sign his name to this 
check? A. No, sir. 

-Q. His endorsement: rather? A. No, sir. 

Q. Tell the Court, if you know, sir, how long you kept the trust on -- the 
second trust on the Plyers Mill Road property. A. I kept the second trust and 
the note until, I think it was the second day of June, 1955. 

Q. And what occurred immediately prior to that time that caused you to 
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relinquish the trust? A. During the month of May of 1955, Mrs. Mildred Peters 
came to my office and told me that the property on Plyers Mill Road had been 
unable to keep it rented and was depreciating in value and she wanted to know if 
I would trade that trust and note for a second trust and note on 2024 P Street, 
Northwest, which property was owned by Mr. Allen. 

Q. Did you discuss this matter with Mr. Allen? A.I didn’t at that time. 
She said, further, that they would furnish me with a title report on the 2024 P. 
Street, and I told her if it was as represented to her -- she said it was the 
first trust on the property -- that I would consider making the trade. 

132 MR. BERLOW: I have an objection, your Honor. 
THE COURT: On what ground? 
MR. BERLOW: AsI already stated to your Honor at the bench, the ques- 


tion of the title search -- 
THE COURT: Suppose you state the ground in legal phraseology. 
MR. BERLOW: The testimony as to a title search is irrelevant, incompe- 


tent and immaterial. 

THE COURT: I will overrule the objection. 

By Mr. Hantman ? 

Q. Did there come a time when you discussed the same matter with the 
defendant, Allen? A. Yes, sir. : 

@. When and where was that? A. On the 19th of May, the same year, 
1955, both Mr. Allen and Mrs. Peters came to my office and I found, after I 
talked to both of them, that what they wanted was a release on the trust and 
note, second trust and note I had on the Plyers Mill Road property and I was 
told that they didn’t have the trust and the note on the Plyers Mill property at 
that time, and they didn’t have the title report. 

Q. You mean on 2024 P Street? A. On 2024 P Street. But they would 
furnish it to me as soon as they could get the trust on the note, it would be 
furnished to me later. 


133 By Mr. Hantman: 
Q. Did there come a time when you actually exchanged the trust on the 
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Plyers Mill Road for one on 2024 P Street, Northwest? A. Yes, sir. 
Q. When was that, sir? A. The 2nd of June, 1955. 
Q. And where was that done? A. In my office. | 
Q. And who gave you that trust? A. Mr. Allen. 7 
Q. And was there a promissory note along with it? A. Yes, sir. 
MR. HANTMAN: Mrs. Clerk, may I have Government’s Exhibits 5 





and 6 in evidence. 


134 By Mr. Hantman: 

Q. Mr. Thorne, I have handed you Government’s Exhibits 5 and 6 in evi- 
dence, which is a trust note and a deed of trust. I would like you to look at them, 
please, and tell us, if you can identify them? A. Yes, sir. 

*x* * * * * * * * Sd 


Q. Where did you -- have you ever seen these documents before? A. 


Yes, sir. 
135 Q. Where was the first time you ever saw these documents ? A. In my 
office. | 

Q. Who gave them to you? A. Mr. Allen. 

Q. Were they in the condition they’ re in right now, sir? 

THE COURT: These documents were handed to you by Mr. Allen in your 
office on June 2, 1955, is that it? | 

THE WITNESS: Yes, sir. 

THE COURT: Very well. Now we have got that. 

By Mr. Hantman: | 

Q. Did you part with any additional money in connection with this note and 
trust which you received from the defendant, Allen? A. No, sir. 

Q. Can you tell us, sir, who made the payments in connection with this 
$8,000 note that you received from the defendant Allen? Ac Sometimes Mr. 
Allen would come in and make them, sometimes Mrs. Peters would come in and 
make them, sometimes they were made in cash, sometimes they were made in 
check, and sometimes they were mailed to me by check. : 

Q. Were any of the payments, Mr. Thorne, made = the witness, Doctor 


Jack Brady? A. No, sir. 
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Q. At any time? A. No, sir. 
136 Q. When you received this note and trust, sir, did you have the title 
report that the defendant and Mrs. Peters had promised you? A. No, sir. 
Q. Did there come a time that you received the title report? A. Yes, 
sir. 
Q. How long after you were given the note and trust by the defendant, 
Allen, did you receive the title report? A. My recollection -- 
MR. BERLOW: I object. 
THE WITNESS: Some three weeks. 
THE COURT: Just a moment. 
THE WITNESS: I beg your pardon. 4 
‘MR. BERLOW: I object, your Honor. 
THE COURT: On what ground ? 
MR. BERLOW;: It’s irrelevant, incompetant, immaterial. 
THE COURT: Objection sustained. Let the answer be stricken. 
MR. HANTMAN: May I be heard? ‘ 
THE COURT: No. ‘ 
MR. HANTMAN: May I approach the bench. 
THE COURT: No, no. We move along. It is not the Court’s practice to 
hear argument on objections to evidence. 


* * * *£* *£* © * * 


137 By Mr. Hantman: 

Q. When was this note due and payable, Mr. Thorne? A. It was due 

and payable on June 1, 1956. 
Q. Was the note paid off in full on that day, sir? A. No, sir. 
Q. What, if anything, did you do about that? A. I got in touch with both 

Mr. Allen and Mrs. Peters about making the payment that was due and they 

both told me that they thought Mr. Allen would be able to pay it off - 
THE COURT: When you say both, who told you? > 
THE WITNESS: I don’t know. Sometimes I talked to Mrs. Peters, your 

Honor, and sometimes to Mr. Alien. But, I talked to one or the other one most 


every day. 


By Mr. Hantman: 
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Q. When you talked to them was the other present 2 A. Sometimes they 


were and sometimes they weren’t. But, I talked toMr. Allen -- 
THE COURT: Just a moment. : 
MR. BERLOW: I object to anything that Mrs. Peters said. 
ar x aK % * ME * ok 
138 THE COURT: Oh, yes. But you may not testify to what Mrs. Peters said 
unless the defendant was there, also, at the time. : 

THE WITNESS: Yes, sir. I talked to Mr. Allen about this matter too, and I 
was told that the payment would be made in several months. And payments were 
made until the first of June, fifty dollars, July, fifty dollars, August, fifty dollars. 
No payments were made after that. But I met with Mr. Allen at 2020 P Street. 
He had an office there. And Mrs. Peters was also present at that time. AndI 
agreed to give them a extension on this trust and on a trust I had on 2020 P Street, 
until October 31, of that year, which was 1956. | 

Q. Now, did the defendant, Allen, or did Mrs. Peters pay off this note by 
that date, sir? A. No, sir. | 

Q. Did you have occasion to visit the defendant, Allen, at his residence ? 

A. Yes, sir. : 

Q. When was that, sir? A. Well, I learned that this title report that I re- 

ceived -- | 
139 THE COURT: No, please just answer the question. | 

THE WITNESS: That is how I got there, your Honor. 

THE COURT: Read the question. 

(The pending question was read back by the Rocontel): 

THE WITNESS: It was in the fall of 1956 and it wasn’t at his residence, it 
was at his office at 2020 P Street. 

MR. HANTMAN: May we approach the bench, your Honor ? 

THE COURT: Yes. | 

(The following proceedings were had at the bench, the witness having stepped 
down from the stand.) 

R. HANTMAN: Your Honor’s ruling has created a serious problem for the 
ae The government intended to offer, and still intends to offer, a spurious 
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title report which this witness received as part of its proof of the intent to de- 
fraud by this defendant. This defendant told the witness that he would receive a 
title report. One came, but it was spurious and I am prepared to show it was. 

THE COURT: I will let you put in evidence that he received a spurious 
title report but that is not what you were proving. All you were proving was 
that he was dilatory in delivering the title report. 

MR. HANTMAN: No, your Honor. 

THE COURT: That is the way the evidence went. 

MR. BERLOW: I repeat my objection to the title report, your Honor. 

140 THE COURT: It has not been offered yet. 

MR. BERLOW: Or any mention of it, as I did at the time of the opening 
statement, on the grounds that it’s clearly irrelevant. 

THE COURT: I think it would show intent to defraud, of course. 

, * *+ * * © © © * 

THE COURT: ..... However, I will let you prove that a title report 
was delivered and it was spurious. You mean forged ? 

MR. HANTMAN: Yes, sir. 

THE COURT: I think that is part of the general scheme to defraud and 
even though it came subsequent to the uttering I think it is part of the res gestae. 
The entire res gestae does not have to be on the same day, it is part of the same 

141 transaction. I will let you show that. | 

MR. BERLOW: Of course, I object to it, your Honor. 

THE COURT: Very well, your objection is noted. 

(The following proceedings were had in open court, the witness having re- 
sumed the witness stand.) 











By Mr. Hantman: 
Q. How long after you had purchased this note from the defendant did you 
receive a title report on the property? A. About three weeks, to the best of my 











recollection. It was during the month of July -- June. > 
THE COURT: You were asked whether the note was paid off. Has it been , 
paid off, yet? | 


THE WITNESS: No, sir. 
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MR. HANTMAN: If your Honor please, may I have this title report, pre- 
liminary report, marked Government’s Exhibit No. 11 for identification? 
THE COURT: Yes, indeed. : 
(Title Report marked Government’s Ex- 
hibit No. 11 for identification.) 


(Exhibit handed to Mr. Berlow by Mr. Hantman) __ 


By Mr. Hantman: 

‘Q. Mr. Thorne, I’d like you to look at Government's Exhibit 11 for identi- 
fication and tell the Court and jury, if you will, sir, if that is the preliminary title 
report you received? A. Yes, sir, it is. : 

142 Q. Now, subsequent to the time you received that so what, if anything, 
did you do concerning it? A. Well, I’d like to make a correction. I said I received 
this in June. I notice the report is dated July 5, 1955, sol must have received it in 


July. : 
Q. Now, what did you do after you received it? A. had occasion to go to 
the Columbia Title and Real Estate Title Companies. : 
Q. You can’t tell us any conversations you had there, sir. But as a result 
of going to the Title Company, what, if anything, did you do 2 
* x* * * ae * * * ; 
THE WITNESS: I took the report to the Title Company and submitted it to 
the officials of the Title Company. 
By Mr. Hantman: 
Q. And after submitting it, sir, did you make any effort to get in touch with 
the defendant, Allen? A. Yes, sir. i 
143 Q. How soon thereafter? A. Well, the very day I had been to the Title 
Company I called him on the phone. I couldn’t get him. I talked to Mrs. Peters 
and asked her to have him call me. He never called me. I called again and asked 
Mrs. Peters to have him come to my home. But he never came to my home. 
Q. Did there come a time when you went to the home of the defendant, Allen? 
A. I went to his office at 2020 P Street, Northwest, yes, sir. 
Q. Did you find him there? A.I found Mr. Allen there with Mrs. Peters. 
Q. Do you know, approximately, when that was? A. It was in the fall of 


1956. 
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Q. Tell us the best you recall, sir, the details of the conversation you had 
with the defendant, Allen, at that time. A.I asked Mr. Allen to give me an ex- 
planation of the fact that I had gotten what I thought was a second trust and it 
turned out to be a third trust. And Mrs. Peters spoke up -- 

MR. BERLOW: Your Honor, I object to this testimony. 

THE COURT: On what ground? 

MR. BERLOW: On the ground that it’s irrelevant. 

THE COURT: Objection overruled. 

THE WITNESS: When I asked Mr. Allen for this explanation, Mildred 

144 Peters spoke up and said ‘‘Shall we tell him Ralph?’’ That was Mr. 
Allen. 
MR. BERLOW: I object. 
THE WITNESS: Mr. Allen said yes. 
THE COURT: You may proceed. 
THE WITNESS: And Mildred Peters said, ‘‘Our attorney, Mr. Berlow, 


has instructed us not to talk to you and we’re not going to talk’’. Whereupon I 
left. 


By Mr. Hantman: , 
Q. Did you know at that time, sir, of the existance of another second 
trust on this property held by Mr. Norman Bartow? A. Yes, sir, I think I did. 


* * * * * * aK x 
By Mr. Hantman: 
Q. You say you knew of the existance of another second trust on this 
property? A. Yes, sir. 


145 Q. Did you do anything to protect your investment then? A. WellI think 
I did. 


THE COURT: I think that is irrelevant, what he did to protect his invest- 
ment. 


By Mr. Hantman: 
_.Q. Did there come a time when you obtained Mr. Bartow’s note? A. Yes, 
sir. 


-Q. And you gave him another note in exchange? A. Yes, sir. 
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Q. Now, as a result of these transactions, sir, can you give us some indica- 
tion of whether or not you’re out of pocket any money ? A, Yes, sir, I am out 
at least $8,500, plus interest. ! 

x* * %* * a * x * 
CROSS EXAMINATION 

By Mr. Berlow : 

Q. Mr. Thorne, I understand that after you received that title report, 
that it was then you purchased this other note from Mr. Bartow ? A. Yes, sir, 
that’s right. ! 

Q. So that now you are the owner of both of these notes? A. Yes, sir. 
146 Q. Now, you said that you were out $8,500. A. Yes, sir. 

Q. Isn’t it a fact that you’re a claimant for the sum of $12,000 which is 
presently on deposit in this Court? A. I don’t know how to answer that yes or 
no. I will qualify my answer -- : 

xk ae * * % aK * * 
Q. Mr. Thorne, you are a defendant in a civil suit filed in this Court in 


which -- 


By Mr. Berlow: 
Q. In which Mr. Brady and Mr. Allen are also parties, are you not? A. 
Yes, sir. 
Q. And you have made certain claims in that suit, have you not? A. My 
147 attorneys have, for me, yes, sir. ! 
Q. But you’re an attorney yourself, are you not ? A. Yes, sir. 
Q. And you’re aware of the claim -- ! 
THE COURT: But you are not your own lawyer ? 
THE WITNESS: No, sir, that is correct. 
By Mr. Berlow: : - 
Q. Arthur Hilland is your lawyer? A. And Mr. Mack : 
Q. And Mr. Ferdinand Mack? A. Yes, sir. : 
Q. And they have made claims on your behalf in that civil case? A. Yes, 
sir. I have seen the pleadings. : 
Q. And you understand them? A. Yes, sir. 
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Q. And it's your claim , is it not, that you're entitled to the entire sum 
which is on deposit in the District Court? A. As I recollect it, the claim is 
that the amount of the two trusts, the second trust and the third trust on 2024 
P Street, is due to me. 
Q. And Jack Brady denies that you are entitled to that money. A. Ihave 
never read Mr. Brady's pleadings so I just can't tell you that. 
148 Q. You haven’t read Mr. Brady's pleadings? A. No, sir. 
Q. Has Mr. Hilland ever advised you of that? A. No, sir. In fact, Inever 
asked him about it. 
Q. You don't know what Jack Brady's position is in this matter? A. No, I 
never have read the pleadings. I know generally, but that's all. 
Q. But the Court has not -- you have received none of the money that is on 
deposit? A. No, sir. 
Q. As a lawyer and knowing the facts that -- how long have you been a 
member of the Bar? A. I think in 1925. 


Q. Have you actually practiced law? A. Not before this Court, no, sir. 
I have been engaged in tax business, tax law. 


Q. You were employed by the government as a tax lawyer? A. Yes, sir. 
*¥* *&* * &* & &€* © EF *¥ 


By Mr. Berlow: 

Q. You're making a claim in this suit, but it's your testimony that you don't 
have any idea of the nature of the claim that Mr. Brady is making? A. I haven't 
read his pleadings. I know generally, from talking to him and being present. 

149 Q. Would you tell us what Brady said his claim is in that suit? 

MR. HANTMAN: I object, if Your Honor please. 

THE COURT: Objection sustained. 

By Mr. Berlow: 

Q. Well, when you talked to Brady was the discussion about the notes that 
you presently hold on 2024 P Street? 

MR. HANTMAN: I object to that. 

THE COURT: Objection sustained. 

By Mr. Berlow: 


Q. Did you ever bring to Brady's attention, or was it vote to Brady's 
attention in y presence, that these notes were forged 
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they were forged. Brady was asked in my presence whether or not he signed this 
note and this trust and the note and the trust which I obtained from Mr. Bartow. 

Q. And where did that take place? A. In Mr. Arthur Hilland’s office. 

Q. And who was present? A. Mr. Arthur Hilland, Mr. Brady, Mr. Brady’s 
father and myself. 
150 Q. And could you tell us the date of that? A. It was in the fall of last 
year, but I don’t know the exact date. Mr. Hilland knows it. 

Q. And at the time Mr. Brady said that the notes were forged, did he make 
a claim that he was entitled to some of the proceeds from the sale of this house ? 
A. ~ sir. ! 

R. HANTMAN: I object to the question. 

THE COURT: Objection sustained. Let the answer be stricken. I have 
already ruled what Brady said his claim was, is irrelevant because that is 
hearsay, or is incompetant. If it is relevant at all, you should have gotten it 
from Brady. I doubt its relevancy anyway, but certainly, this is incompetant. 

By Mr. Berlow: | 

Q. Mr. Allen has also made a claim in that suit that we’re talking about, 
isn’t that so? 

THE COURT: I am going to exclude that on the same ground. 

MR. BERLOW: I want to show, your Honor, antagonism. 

THE COURT: No. You know perfectly well that is not proper. That would 
be a self-serving declaration on the part of your client. : 

By Mr. Berlow: 

Q. At one time Mr. Allen was a friend of yours, is that correct? A. I 
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thought he was. | 
151 Q. Is he a friend today? A. I would hardly say so. 7 haven’t said a word 
to him since the time I talked about being in his office, except one other time. 

Q. And the friendship has been terminated, has it not, as a result of cer- 
tain claims which Mr. Allen has made against you ina civil action on file in 
this Court? A. I think the termination is mutual because money I put up with 
Mr. AllenI can’t get back on account of the forgery. That is my idea. 

Q. But you’re claiming that you’re entitled to the money nevertheless, are 
you not? : 

THE COURT: You have been over that. 
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By Mr. Berlow: 

Q. You say that the friendship with Mr. Allen has been terminated because 
there is a difference between you and Mr. Allen as to this money which is on 
deposit -- 7 

THE COURT: That is not what the witness said. Please do not distort 
his testimony. , 

By Mr. Berlow: 

Q. Would you tell me what caused your friendship with Mr. Allen to ter- 
minate? A. When I found out that these instruments had been forged and I 

152 couldn’t get my money out of the thing. It’s natural, I think, it should be 
terminated. ) 

Q. Well, isn’t it a fact that Mr. Allen told you that he would pay you the 
money that he advanced to you but would not pay to you your usurious charge ? 
A. That is not true, no, sir. 

Q. Now, you testified that you gave Mr. Allen $6,000. A. That is right. 

Q. And you received a note from Mr. Allen for $8,000? A. Yes, sir. 

Q. And the note for $8,000 bore six percent interest on the $8,000 ? 

A. That is right, yes, sir. } 

Q. And do you now claim that you are entitled to the $8,000 with 6 percent 
interest from the time you advanced the money? A. Mr. Berlow, you are talk- 
ing about usury, I take it? 

Q. That’s correct. A. I don’t think it was a usurious transaction, person- 
ally. I am not competant to give an opinion -- 

THE COURT: I think the Court will say this, gentlemen. That under the 
law of the District of Columbia, it is not usury to buy a note at a discount. A 














note may be usurious if in its inception it carries excessive interest, but if 








later on somebody purchases it at a discount, that is not usury under the law of ~ 





the District of Columbia. 


153 MR. BERLOW: I understand that. ° 
THE COURT: I thought you would understand it and, therefore, I do not 
think you ought to intimate to the contrary. 
By Mr. Berlow: 
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Q. The note that you acquired from Mr. Allen on Plyers Mill Road, which 
you testified to on direct examination, was the note which Mr. Allen signed him- 
i self, was it not? A. That is right. The note I got on Plyers Mill Road, Mr. 

, Allen signed both the trust and the note. | 
oF ieee Q. And you advanced -- and that note had the sum of $8,000: on it, isn’t 
that correct? A. Yes, sir, that is right. 

Q. And you only, according to your testimony, advanced to him the sum of: 
$6,000. A. That is right. 

MR. HANTMAN: I object. May we approach the bench ? 

THE COURT: Yes. 


a 155 By Mr. Berlow: 

Q. Now, after you paid to Mr. Allen the $6,000 and. received the $8,000 
note signed by Mr. Allen, did he make payments to you? A. Yes, sir. 

Q. And do you have any idea how many payments he made to you? A. He 
made a payment every month from the time I got it until I traded it for the trust 
and note on 2024 P Street, fifty dollars a month. : 

Q. And thereafter did he stop making payments on the note on 2024 P 
: Street? A. Well, after I got the note on 2024 P Street, that was in June of 1955. 
< Payments were made on that up through August of 1956, fifty dollars a month. 

Q. And then you commenced a foreclosure sale ? A. Not against 2024, no, 
sir. I didn’t foreclose, the first trust foreclosed. : 

Q. There was a foreclosure? A. Yes, sir. : 

Q. And it’s as a result of that foreclosure that the proceeds that we have 
> referred to have been paid into Court here? A. That is right. 

156 Q. And because of those two notes that you hold youre claiming those 
proceeds, are you not? A. Yes, sir. 
Q. And isn’t it a fact that because of Brady’s claim, that he owns this 
property, that that is the only reason why you have not been paid? A. No, sir. 


e 


The reason I wasn’t paid is the attorney for the first trust, Mr. Burke, called 
me over to bring the trusts and notes. I give him photostats of them and he asked 
Mr. Brady whether he had ever been married. He was getting ready to pay off, I 
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suppose. And Mr. Brady was willing to say he hadn’t been married, but he said 
he wouldn’t guarantee the signatures on the notes and trusts and Mr. Burke 
thereafter brought this suit and paid the money into the registry of Court, as I 
understand it. 

Q. And you claim that the money is yours, do you not? A. Yes, sir. 


* * * * © € KK F 


157 By Mr. Berlow: 
Q. Mr. Allen has also, to your knowledge, filed a claim in the civil ac- 


tion, has he not? 

MR. HANTMAN: Objection. 

THE COURT: Objection sustained. I have ruled that out once before, Mr. 
Berlow. What Allen has done you may not ask this witness about, because that 
would be a self-serving declaration. 

x 

By Mr. Berlow: 

Q. You testified that there came a time when you went to Mr. Allen and 
Mrs. Peters and they told you that they had been advised notto. discuss this 
matter with you, is that not correct? A. Said you had advised them. 

Q. That I had advised them? A. Yes, sir. 

Q. And is it not a fact that prior to that visit you had visited them before ? 
A. Oh, I had visited them many times at 2020 P Street. 

Q. And isn’t it a fact that you told them on one of your previous visits that 
unless these notes were paid, you would initiate a criminal prosecution against 
them? A. That is not so, no, sir. 

158 Q. And isn’t it a fact that after such a threat was made by you, they told 
you that their attorney had advised them not to discuss this matter with you? 
A. That is not so. 

THE COURT: Just 2 moment. You have no right to make assumptions in 
your question when the witness has answered that he did not make those threats. 
You have no right to assume in your next question that the threats were made. 
That is not proper, Mr. Berlow. 

By Mr. Berlow: 
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Q. There did come a time, did there not, Mr. Thorne, when you brought 
these two second trust notes to the officers of the Metropolitan Police Depart- 
ment for the District of Columbia? A. I first took them to Assistant United 
States Attorney Daily, who called up the Metropolitan Police Department and sent 
me over there. 

Q. And that was after your conversation with Mr. = and Mrs. Peters 
that you have testified to? A. Oh, it was long after that, yes, sir. 

+ * * + * & * & ! 
159 By Mr. Berlow: : 

Q. I believe you testified on direct examination, Mr. Thorne, in response 

to his Honor’s questions, that is, that you were presently out of pocket $8,500 ? 


A. Yes, sir. : 
Q. I show you this document, which you may recognize, and ask you to read 


the line that I am indicating with my finger. 

MR. HANTMAN: If you Honor please, I submit that document should be 
marked. 

THE COURT: I think it is a good idea. 

MR. BERLOW;: I have no objection. 

THE COURT: Well, mark any document shown any witness for identifica- 
tion. 

MR. BERLOW: Would you mark this as Defendant’s -- 

THE DEPUTY CLERK: Do you want me to mark this file ? 

THE COURT: Is this part of the Court file ? 

MR. BERLOW: Yes, your Honor. 

THE COURT: I do not think it should be physically marked. I think for the 
purpose of the record, since it will not be physically marked, I think you ought 
to indicate what you are showing to the witness. 

By Mr. Berlow: 

Q. I am showing to you, Mr. Thorne, the record in Civil Action No. 2058-57 
which is known as Saul versus Allen, Thorne, Brady, Ponce, Garfinkel, Woodson, 
and Miller, and ask you to read this document, which is described as ‘‘Answer of 

160 Defendant Talmadge M. Thorne to Cross Claim of Defendant Jack D. Brady 
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Against Defendants Ralph H. Allen and Talmadge Thorne,’’ and I ask you to 

read the first full paragraph on the second page of that document and when you 
have read it, I ask you to tell the Court and jury whether or not that refreshes 
your recollection that you are out of pocket, as a result of these transactions, no 
more than $8,000. 

160 THE COURT: I am going to rule right now, gentlemen, that it makes no 
difference whether this witness is out of pocket one cent or a hundred thousand 
dollars. It is immaterial. 

MR. BERLOW: But your Honor raised the subject. 

THE COURT: Who raised it? 

MR. BERLOW: My recollection is that your Honor asked him that question. 
I may be wrong in that. 

THE COURT: No; you know better than that. The government counsel asked 
that. 

MR. BERLOW: Yes. Well, in view of that, your Honor, I think I am entitled 
to go into the matter. 

THE COURT: Yes, I am going to let him answer the question, but I am going 
to say to both of you, gentlemen, that both of you are over-trying your case. It 
makes no difference whether anybody lost any money or not, and if so, how much 
money. 

161 But, however, you opened the door. But please do not attribute to the Court 
anything that the Court has not said. 

* * *£* *£ © *€* KX 

THE WITNESS: Would you read the question back to me? 

THE COURT: Let the question be read. 

(Pending question read back by the reporter.) 

THE WITNESS: The answer is no. 

’ ak * * * * aK x ar 

MR. BERLOW: At this time I would like to offer that document in evi- 
dence, your Honor, and read it. 

THE COURT: Have you shown it to the other side ? 

(Document shown to Mr. Hantman by Mr. Berlow.) 
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MR. HANTMAN: I object to it, if your Honor please. 

THE COURT: Objection sustained. This is a collateral matter and you 
may not contradict a witness’ answer on cross examination on a collateral 
matter by extrinsic evidence, in addition to the fact, I might add, that the whole 
issue is irrelevant as to whether he lost anything or not. | 

5 * a * oe * * * 
163 By Mr. Berlow: : 

Q. But you did know, as a result of what you just testified, did you not, 
that Jack Brady was living at 2024 P Street? A.I knew he xed there at one 
time, yes, sir. 

164 Q. When the time came that these notes which you had, signed by Jack 
Brady, were not being paid, did you go to Jack Brady and ask him to pay them ? 
A. No, sir. 

Q. You went to Ralph Allen and Mildred Peters ? A Yes, sir. 

Q. The first time that you ever made any inquiry of Jack Brady about these 
notes that were signed by him, was after this civil actions which you just looked 
at, was filed, is that not so? 

MR. HANTMAN: I object. 

THE: COURT: I am going to exclude that as not proper cross examination 
and also as irrelevant. 


165 By Mr. Berlow: 

Q. The note that you gave to Mr. Bartow for the note on 2024 P Street, 
which you presently hold, do you recall what the face value of that note was? A. 
It was either 6 thousand or $6,500. ) 

Q. And isn’t it a fact that you had only given for that note the sum of $2,600? 
A. In fact the sum of $2,600 isn’t correct. I think it was = and I can’t 
answer it yes or no without qualifying it. : 

THE COURT: You may qualify it. You do not have to answer yes or no 
unless yes or no would be an accurate answer. | 


* * * £ KF K€ KF * 


(166 THE COURT: Answer it in your own way. 
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THE WITNESS: Yes, sir. The sum is not 2,600. I think it’s 2,500. And 
it came about in this way. Between May of 1955 and May of 19561 loaned your 
client, Mr. Allen, and Mrs. Peters some $7,250, which was unsecured, which I 
didn’t charge interest on. AndI got after both of them about this unsecured 
loan. Mrs. Peters produced this note and trust for either 6,000 or 6,500 dol- 
lars, which was on the premises of 1811 37th Street, Northwest. And that was 
running to me dated way ahead of this time and I didn’t know that note existed. 


I never -- 

THE COURT: Don't give us too many details. Be brief. 

THE WITNESS: I will be brief as I can. 

THE COURT: You can be briefer. 

THE WITNESS: So you can understand what I am trying to say. 

MR. BERLOW: Your Honor, I think it’s irrelevant. The question was -- 

THE COURT: The question was simple. You said you wanted to qualify 
your answer but qualify it in a sentence or two, but not by telling us a story. 

THE WITNESS: I will try to shorten this, ifI may. Anyhow, I gave this 
back to Mrs. Peters with releases by the two trustees and told her to file the 
releases when this money was settled. And afterwards, just before all of this 

167 happened, she borrowed $2,500 from me. And finally, I got this trust 

back. She hadn’t filed the releases and I made her sign an affidavit. I got her 
to sign an affidavit at the time explaining the circumstances. 

THE COURT: I think you have gone beyond the scope of the question. I 
think you have answered the question. 

* * * * *£* *£ K& * 

By Mr. Berlow: 

Q. After you advanced the $2,500, payments were made on the note, were 
they not? A. No, sir, never. 

; Q. No payment was ever made on that note? A. No, sir. 
168 Q. At the time you gave it to Mr. Bartow, no payment had ever been made 

on that note? A. No, sir. 

Q. But payments had been made with regularity on the other note? A. On 
which other note, sir. 
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THE COURT: You have asked him about that. Please do not go over the 
Same ground more than once. ! 
By Mr. Berlow: 
Q. You were an attorney with the Internal Revenue Bureau. Did you have 
occasion to look into the question of deductions for interest? 
MR. HANTMAN: I object to that. | 
THE COURT: Objection sustained. 
By Mr. Berlow: 
Q. In the course of your long law practice, Mr. Thorne, have you hadoccasion 
to study, at any time, the laws of the District of Columbia governing usury ? 
MR. HANTMAN: Objection. : 
THE COURT: Iam going to exclude that. You know that is not admissible 
either as to credibility and also as not being within the scope of the direct examina- 
_ tion. You know, this witness is not on trial. It is the defendant who is on trial. 
169 MR. BERLOW: I have no further questions, your Honor. 
MR. HANTMAN: No re-direct. 


MR. BERLOW: I do have one or two very brief questions. 

THE COURT: Very well. ! 

By Mr. Berlow: | 

Q. Atany time, Mr. Thorne, did you advise Mrs. Peters and Mr. Allen 


as to their legal rights in various matters? 
* ** %*« * *©* © © * 


THE WITNESS: Ican't recollect advising them as to their legalrights. Irepre- 
sented Mr. Allen's sister ina case free of charge and I don't believe lever represented 
Mrs. Peters in anything. : 

x* * * K* * & €* KF * : 
170 MR. HANTMAN: At this time, the government would like to offer in evidence 
Exhibit 11 whichis a preliminaryreport, which we had heretofore marked for identification 
171 MR. BERLOW: I object to it. : 

THE COURT: Iam going to ask counsel to come to the bench. 

(The following proceedings were had at the bench:) 

THE COURT: Iam inclined to sustain the objection, Mr. Hantman, but I wil] 
give you an opportunity to state why you consider it admissible before I rule. 
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MR, HANTMAN: If your Honor please, I say to your Honor that it bears 
on the intent to defraud -- 

THE COURT: There is no proof that this is spurious. 

MR, HANTMAN: If your Honor will permit me to say. PerhapsI ama 
little premature in offering it. I have the other witnesses that will show its 
Spurious nature. 

THE COURT: After you show it is spurious, it will be admissible, but it 
is not admissible now. Objection sustained. 

MR. HANTMAN: I will withdraw my offer now, your Honor. 

THE COURT: While you are here, gentlemen, there is one thing in this 
case that I do not understand, but I would rather ask you about it at the bench 
conference rather than in the hearing of the jury. 

This property, both sides seem to take the position, was conveyed to Doctor 
Brady purely nominally and that the defendant, Allen, continued to own the prop- 
erty. 

172 MR. HANTMAN: After a five day interval, yes, sir. 

THE COURT: No, I mean in equity continued to own it. 

MR. HANTMAN: Yes, sir. 

THE COURT: Then why was it immediately reconveyed ? 

MR. BERLOW: Allen will testify that he was under the impression that a 
reconveyance would permit him to execute these notes. I didn’t advise him of 
that, your Honor. 

THE COURT: But if he wanted Doctor Brady to hold this property as a 
straw in order that he would be free from attacks of creditors why did he get the 
title back two days later? 

MR. BERLOW: He didn’t record it. 

_THE COURT: I see. I should have seen the answer, myself. Very well. + 








(The following proceedings were had in open court). 
MR. HANTMAN: Mr. Marshal, will you please call Mr. Kane ? 2 
173 Thereupon, 





HARRY J. KANE, JR. 
called on behalf of the government and having been duly sworn, was examined 
and testified as follows: 
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DIRECT EXAMINATION 

By Mr. Hantman: | 

Q. I would like you to speak up in a loud voice so his Honor, the ladies and 
gentlemen of the jury, the defendant and his counsel, can hear you. Give us 
your full name and your address. A. Harry J. Kane, Jr. : 

THE COURT: You will have to speak a little louder. 

THE WITNESS: Harry J. Kane, Jr. 1422 H Street, Northwest. 

By Mr. Hantman: 


Q. And what is your occupation, Mr. Kane? A. I s president of The 


Real Estate and Columbia Title Insurance Companies. ! 

Q. And what kind of enterprise is that, sir? A. Examination and insur- 
ance of titles to real estate. | 

Q. Did you ever have in your employ, sir, an = named Nathan 
Harab, H-a-r-a-b? A. No, sir, we did not. | 

Q. Are you familiar with the stationary and letterhead used by your 
_ \ company in the preparation of title reports and preliminary title reports? A. 
174 I am. | 

(Paper handed to witness by Mr. Hantman.) 

Q. I have just handed to you, sir, an exhibit which the Clerk has marked 
Government’s Exhibit 11 for identification. I would like you to look at that two 
page document, sir, and tell the Court and jury, if you will, whether that paper 
is the stationary of the Columbia Title and Real Estate Companies that you 

operate. A. No, it is not. : 
MR. BERLOW: I object, your Honor, to the question. 
THE COURT: On what ground ? ! 
MR. BERLOW: On the ground it’s irrelevant. 
THE COURT: Objection overruled. 
By Mr. Hantman: | 
Q. Do you have any employees of your organization known as trust 
officers? A. No. 
-Q. And, for the benefit of the jury, can you tell us Terr briefly just what 
a title report is? A. Well, a title report is the statement of the title examiner’s 
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opinion based upon an examination of the land records of the District of Co- 
lumbia, relating to a particular piece of property. 


Q. In other words, it would show what, if any, prior encumbrances existed 


against it? A. Yes. 
175 Q. Whether there was a first, second, or third trust? A. Any liens, any 
covenants. 
MR. HANTMAN: I have no further questions of this witness. 
THE COURT: Do you have any questions? 
CROSS EXAMINATION 
By Mr. Berlow: 
Q. Mr. Kane, does that document bear what you would call a close resem- 
blance to the title reports that are issued from your company? A. No. 
Q. And you could tell that at a glance, could you not? A. Yes, sir. 
x %* * sg * bs * aK 
REDIRECT EXAMINATION 
By Mr. Hantman: 
Q. Does the title report, sir, correctly reflect the name of your organiza- 
tion and the correct name and address? A. It is the name by which the com- 
panies are commonly known. Yes, it does. 


x * * * *£ * * 


jo November 6, 1958 
* * & ak % 5 aK af 
MR. BERLOW: May we approach the bench, your Honor ? 
THE COURT: Yes. 
(The following proceedings were had at the bench.) 
MR. BERLOW: I move that the testimony of Mr. Harab be excluded -- 
THE COURT: Mr. Harab has not been called yet. 
MR, BERLOW: I thought I heard the Marshal call him. 
THE COURT: You have to wait until some questions are asked him. 
MR. BERLOW;: I am raising no question but that this title report -- I admit 
this title report is spurious. 
THE COURT: What is that? 
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MR, BERLOW: I admit that this title report is spurious. I raise no 


question about that. 
THE COURT: Then you are not moving to exclude the testimony, all you 
mean is that you will stipulate that the report is ewe and therefore, it is 


not necessary. 

MR. HANTMAN: And the signature of Nathan Harab that appears thereon 
is a forgery. 

MR. BERLOW: I have no question about that but it’s my objection to the 
admissibility of this evidence is that it has never been related to Ralph Allen. 
181 THE COURT: I am admitting it on the ground that it gahowe continuity of 
action and tends to prove intent to defraud. 

MR. BERLOW: I admit this signature of Harab is a forgery. 

THE COURT: Of course, government counsel has a right to accept the 
stipulation or he has a right to insist on proving the fact. However, it seems to 
me that it would be in the interest of expedition and efficiency to accept the stip- 
ulation and it should be stated in open court. And then you can offer the report 
in evidence. ! 

MR, HANTMAN: I am happy to do that, if your Honor please. 

THE COURT: Very well. 

MR. BERLOW: I think the stipulation, however, should be carefully worded. 
We will stipulate the signature -- I think I should be very careful about this. 

THE COURT: Let us see if your stipulation is sufficient so that govern- 
ment counsel will accept it. Suppose you state in open court the stipulation 
that you are willing to make and, if it is sufficiently broad, why, government 
counsel can accept it and, if he finds that it is not aaa lai broad, government 
counsel can call his witness. ! 

Suppose you state what you are willing to stipulate. | 

182 MR. BERLOW: Yes, I would just like to make one more point that, of 

course, I object to any of this testimony as to the title search. 

THE COURT: Very well. Whatever stipulation is made, it will be without 
waiving your objection to the relevancy of the testimony. : 

MR. BERLOW: That is right, your Honor. | 





88 


THE COURT: Yes. 
(The following proceedings were had in open court.) 
THE COURT: Do you wish to make a statement, Mr. Berlow ? 
MR. BERLOW: Yes, your Honor. In view of my discussion with Mr. 
Hantman, we raise no question but that -- 
THE COURT: Suppose you make the statement out loud so the jury can 
hear it. Suppose you come forward to the lectern. 
MR. BERLOW: That we admit that this title, so-called title document 
that has been marked in evidenc 
THE COURT: You mean purported title report. 
MR. BERLOW: Purported title report is not genuine -- | 
MR. HANTMAN:; If your Honor please, the stipulation counsel offers to 
enter into, I believe refers to Government’s Exhibit No. 11, the preliminary ~ 
title report dated July 5, 1955. The Government is happy to accept the stipula- 
tion suggested by counsel with the qualification that the signature, Nathan 
Harab, that appears thereon is a forgery. 
183 THE COURT: Is that also stipulated ? 
MR. BERLOW: That is correct, but there is no evidence, of course, that 
it was forged by Ralph Allen, your Honor. 
MR. HANTMAN: The government doesn’t make that contention, if your 
Honor please. 
THE COURT: The proof is that it was delivered, that this report was de- 
-livered by the defendant. 
MR. BERLOW: Your Honor, that -- 
MR. HANTMAN: Your Honor, he received it in the mail after being advised 
by the defendant that he would receive such a document. 
MR. BERLOW: May we approach the bench? 
THE COURT: Yes, indeed. 
(The following proceedings were had at the bench.) 
MR. BERLOW:;: I think that the evidence was clear in this case, , that Ralph 
Allen did not deliver this and I think that the jury should be instructed at this 
time that that is the evidence. 
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THE COURT: Very well. Just a moment. It was received in the mail? 

MR. HANTMAN: Yes, your Honor. 

THE COURT: What proof is there that it was mailed by the defendant ? 

184 R. HANTMAN: There is proof, if your Honor please, that this defend- 
ant told the witness, Thorne, that he would receive this title report a few days 
after he accepted the note which he was going to buy, and a few days later a 
title report did come to him and it bears -- | 

THE COURT: I think that is sufficient. 

MR. BERLOW: The testimony on that was, as I recall it by Mr. Thorne, 
and I think your Honor will recall it, he had a conversation with Mildred Peters 
and Ralph Allen and he didn’t know which one said it, whether it was Mildred 
Peters or Ralph Allen. 

And I object to anything about Mildred Peters. Sol don’t think the testi- 


mony is clear at all. ! 

Secondly -- | 

THE COURT: The testimony is quite clear that, as I pecat it, that the con- 
versation was either with the defendant or with Peters in the defendant’s presence. 

MR. HANTMAN: That’s right. : 

MR. BERLOW: He doesn’t know who said it. | 

THE COURT: It doesn’t make any difference, if the defendant was present 
and heard it. : 

MR. HANTMAN: I believe his best recollection, if your Honor please, was 
the defendant, Allen, said it. In any event, Mr. Thorne is here. If there is any 
doubt about it -- 3 | 

THE COURT: If he is here I suggest youdothat. 

MR. BERLOW: I object to that as being highly prejudicial. 

THE COURT: I suggest you recall him. 

MR. BERLOW: I have another objection. 

THE COURT: Are you filibustering, Mr. Berlow? I think you have a per- 
fect right to protect your client’s substantive rights, but the question as to whether 
a witness may or may not be recalled is purely in the discretion of the Court and 


I will not hear any argument on it. I am trying to see justice done to both parties. 
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MR. BERLOW: I understand. I want to make another objection to this 
testimony as to the title report. The mere fact that Allen, if it’s so -- 

THE COURT: I will not hear any further argument. 

(The following proceedings were had in open court.) 

MR. HANTMAN: Mr. Marshal, will you call Mr. Thorne. 

186 Thereupon, 
TALMADGE M. THORNE 
recalled on behalf of the government and having been previously sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION 

THE COURT: You may proceed. 

By Mr. Hantman: 

Q. You are Talmadge Thorne? A. Yes, sir. 

_Q. And you are the same Talmadge Thorne who appeared and testified 
yesterday in this same proceeding? A. Yes, sir. 

Q. Mr. Thorne, I’d like to direct your attention, if I may, to that period 
of time concerning your testimony in which you indicated the defendant, Allen, 
and Mildred Peters came to your home and suggested transferring, or ex- 
changing, the note on Plyers Mill Road for a note on 2024 P. Street. 

; You had a conversation about a title report. Tell the Court and jury ex- 
actly the nature of the conversation that was had at that time. A. It wasn’t 
at my home, Mr. Hantman, it was at my office. The first person that came -- 

MR. BERLOW: I object to this testimony. 

THE COURT: I beg your pardon? 

MR. BERLOW: I renew my objection. 

THE COURT: You may not do that. Do not interrupt. You have made 
an objection and I have ruled on it. You may not keep jumping up and inter- 
rupting for the purpose of renewing your objection. 

THE WITNESS: In May of 1955, I think it was the first part of the month, 
Mrs. Peters came to my office and she asked me -- 

THE COURT: No. Read the question to the witness. We do not want any 
conversation between you and Peters, we want conversations only between you and 
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the defendant, or conversations in the defendant’s presence, but we do not want 


any conversations between you and Peters unless the — was present. 


Suppose you read the question. 

(The, pending question was read by the Reporter as follows: 

‘Question: Mr. Thorne, I’d like to direct your attention, if I may, to that 
period of time concerning your testimony in which you indicated the defendant, 
Allen, and Mildred Peters came to your home and suggested transferring, or 
exchanging, the note on Plyers Mill Road for a note on 2024 P. Street. 

‘You had a conversation about a title report. Tell the Court and jury 
exactly the nature of the conversation that was had at that time.’’) 

Mf Ree eRe es cae iaebe Tabele ale 
188 By Mr. Hantman: 

Q. Tell us as best you recat Mr. Thorne, een what was said between 
you and the defendant, or Mildred Peters in the presence of the defendant at that 
time, concerning the preliminary title report. A. Your Honor, I want to try to 
answer this question just like you instructed, but the first conversation I had 
about this was with Mrs. Peters alone. | 

THE COURT: Then we do not want it. 

By Mr. Hantman: 

Q. Tell us about the second conversation, then. A. | The second time Mrs. 
Peters and Mr. Allen came to my office and, I think it was the 19th of May of 
1955, and I was told they wanted to get a reléase -- ! 

THE COURT: You were told by whom ? | 

THE WITNESS: Both of them were present. I can’t remember. It’s been 
over three years. | 

189 By Mr. Hantman: : 

Q. What is your best recollection as to which one ot ‘them spoke to you? 
A. Both of them spoke to me. ? | 

Q. What’s your best recollection -- 

THE COURT: That is enough. Proceed. 

THE WITNESS: What they both asked for was a release -- 

MR. BERLOW: Your Honor, there is no.question pending. I object to any 
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statement -- | 

THE COURT: Sit down. There is a question. Do not keep interrupting. 
You have made your objection, I have ruled on it. One objection is as valid as 
a dozen, so do not keep repeating. 

MR. BERLOW: This is a second one on a new matter, your Honor. 

THE COURT: You will resume your seat. It is the same objection and 
repeated in the same form. Now, you may proceed. 

THE WITNESS: Your Honor, may I have read back what was said? 

THE COURT: Suppose you repeat your question. : 

MR. HANTMAN: Yes, your Honor. | 

By Mr. Hantman: 

: Q. Will you tell us as best you recall, Mr. Thorne, exactly what was said 
190 between you and the defendant, Allen, or by Mildred Peters in the presence 

of defendant, Allen, concerning the preliminary title report? A. On May 19th of 
1955, both Mr. Allen and Mrs. Peters came to my office and they asked me, I 
don’t know which one said it, but it was said in the presence of each other, for 


releases on the trust on Plyers Mill Road and I was informed that they didn’t 
have the trust on 2024 P Street or the note because Doctor Brady worked at 
night and they couldn’t get him up to sign the trust and the note and take it 
before a notary. At that time I gave them a release on the trust on the Plyers 


Mili Road property. 

Q. All right. Now, what was said about the preliminary. title report? A. 
They said it would be furnished to me at a later date. And that was repeated in 
the presence of both of them on a later date of June2nd of the same year. 

MR. HANTMAN: I have no further questions. 

THE COURT: What was said on June 2nd? 

THE WITNESS: They furnished me with the trust and the note and they 
said I’d get the title report at a later date, it wasn’t completed. 

MR. HANTMAN: That is all the questions I have, your Honor. 

THE COURT: Very well, Do you wish to cross examine the witness on 
this point ? 

191 MR. BERLOW: I just move that the testimony be stricken, your Honor, at 
this point. 
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THE COURT: I beg your pardon ? 
MR. BERLOW: I move that the testimony be stricken. 
THE COURT: Motion denied. Please do not do that sort of thing, Mr. 
Berlow. You have noted an objection once and you had a = to do that. The 
Court ruled on it. That protects the record. 


Now, do not keep repeating the objection or moving to strike or anything 
of that sort. That adds nothing. | 
MR. BERLOW: I would like to cross examine in a of your Honor’s 


ruling. 

THE COURT: Very well, you may proceed. 

CROSS EXAMINATION 

By Mr. Berlow: | 

Q. Your testimony was, was it not, that ‘I don’t know which one said it’’, 
is that correct? A. I can’t tell which one said the thing at this time » nO, sir. 

* * * *£* *©* €* © * 
REDIRECT EXAMINATION 

By Mr. Hantman: 

Q. Did there come a time when you received a preliminary title report? 
A. Yes, sir. : 

Q. And can you identify Government’s Exhibit © No. 11 for identification ? 
A. Yes, sir. | 

Q. Will you identify it for us? A. That was the title report I received at 
a later date. I received it through the mail. : 

THE COURT: How soon after the conversation of a 2nd did you re- 
ceive it? | 
THE WITNESS: My recollection was, it was three or r four weeks, your 
Honor. I can’t say. | 

THE COURT: Was there an accompanying letter? 

THE WITNESS: No, sir, no letter, just an envelope. And I destroyed the 
envelope, didn’t keep it. 


* * *©* &©* © © © 


(The following proceedings were had at the bench.) 
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THE COURT: As I understand it, you stipulated, Mr. Berlow, or admitted 
for the purpose of the record, that this purported title report is a spurious docu- 
ment. 

MR. BERLOW: Yes, your Honor. 

THE COURT: Did you also admit that the signature of Harab subscribed 
thereto is a forgery ? 


MR. BERLOW: Yes, your Honor. 

THE COURT: Very well. 

MR. HANTMAN: Then may I excuse the witness, Harab? 

THE COURT: Yes, of course. If you wish you may make a statement in 
open court so there be no misunderstanding on the part of either the Court or 


the jury as to what the stipulation is. 

MR. HANTMAN: Yes, your Honor. 

(The following proceedings were had in open Court.) 3 

MR. HANTMAN: If your Honor please, in view of the bench conference, I 
understand counsel for the defendant is agreeable to stipulating with counsel for 
the government that Government’s Exhibit No. 11 which has been heretofore marked 
for identification is in fact a spurious preliminary title report and that the sig- 
nature that appears on that Exhibit of Nathan Harab, is in fact a forgery. 

194 THE COURT: Very well. 

MR. HANTMAN: At this time, the government offers in evidence Govern- 
ment’s Exhibit No. 11 heretofore marked for identification. 

THE COURT: Let it be admitted. 


(Government’s Exhibit No. 11 for identifi- 
cation received in evidence.) 


THE COURT: You may pass it to the jury, if you wish. 

MR. HANTMAN: Thank you, your Honor. 

(Exhibit passed to the jury by Mr. Hantman) | 

MR. HANTMAN: With the receipt of that Exhibit, if your Honor please, and 
the fact there is no necessity to call the government’s next witness, that is the 
government’s case. 


Re ate ane ae eas Mean ah ae 


(The following proceedings were had at the bench.) 
*¥_ * *©* *©* © © & * 
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_MR. BERLOW: Your Honor, I move for a judgement of acquittal at this 
time. I am relying on the case of United States versus Sonnenberg. 
(195 THE COURT: What is your point? Then you can tell me the citation in 
support of it. 

MR. BERLOW: That on the facts here, it’s clear that eee Allen had 
implied authority as a result of the conduct of Brady to sign his name to these 
documents. ! 

THE COURT: I am going to deny the motion. The nee so far intro- 
duced, not only fails to show implied authority, on the contrary, negatives im- 
plied authority. : 

The evidence indicates, and I have to construe it from the standpoint most 
favorable to the government at this juncture, that as a favor to the defendant 
because the defendant had judgements against him, Doctor Brady took title to 
the property on what the law would call a naked trust, that is, what real estate 
people call as a straw, colloquially. And he immediately deeded the property 
back to the defendant by a deed which was not recorded, SO that anyone who 


would consult the records and search title would not discover that the defend- 
ant was the owner of the property. : 

Now, no authority can be implied from that on the part of the defendant to 
sign Doctor Brady’s name to a document which would make him liable for a 


large sum of money. 

On the contrary, the opposite inference, Ithink, should be drawn, would be 
justified, in any event. You may proceed. , 

196 (The following proceedings were had in open court 3) 
MR. BERLOW: Call Ralph Allen. ! 
Thereupon, 
RALPH ALLEN 
called on his own behalf and having been duly sworn, was examined and testi- 
fied as follows: 
DIRECT EXAMINATION 

By Mr. Berlow: 

Q. Would you state your full name, please? A. My name is Ralph H. 
Allen. : 
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THE COURT: Speak through the microphone so every one can hear you. 
THE WITNESS: My name if Ralph H. Allen. 
*x* * * * * * © * iF 
199 Q. Did there come a time when you were employed by somebody who was in 
the real estate business? A. Yes, Sir. 
Q. And when was that? A. It was in 1951 ona part time basis and in 1952 
as a full time job. 
Q. And who was it that employed you? A. Mrs. Mildred Peters. ! 
Q. Andwhere was it that youmet Mrs. Peters? A. WhenIfirst met her, youmean?§ 
Q. Yes. A. I met her socially through a friend of mine in 1951. 
Q. Andthereafter was anarrangment made withhertoemploy you? A. Yes, sir. 
Q. Could you tell us what the nature of that arrangement was? What were 
you todo? A. Well, Mrs. Peters had two buildings, 2020 P Street and 2024 P 
Street, N.W., and she had had some illness and these buildings had no elevators 
and the rentals were low and the buildings not in too good condition. So, she 
wanted someone to come there and would stay on the premises, someone that she 
could rely upon, to answer the phone and rent these apartments and improve the 
200 Q. And is that what you did? A. Yes, sir. 


Q. You say you were on a part time basis for a while? What was that arrange- < 


ment? A. That was while I was still working for the government so I could become <f 
familiar with the rentals of the property. 


Q. And what was the nature of your compensation? A. Ireceived$50awk. draw. 
And did you receive any other compensation? A. No, sir. 
Were you permitted -- did you pay rent on the apartment you occupied? 
No, sir, the apartment was rent free. 
THE COURT: In other words, you received free rent and $50 a week? 
THE WITNESS: Yes, sir. 
By Mr. Berlow: 
Q. For how long a time did you remain employed there on a part time basis? 
A. It was for, approximately, six months. 
Q. And thereafter, did your duties change at all? A. Well, Mrs. Peters 
had properties, some in Virginia, some in Maryland, and if she had a house to 
rent I would go out and open up the house and let the people in and show the house. 
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201 I took care of those properties and any work to be done on them. 


Q. Did there come -- what was the name of the real estate firm that 
Mildred Peters operated? A. Jack Hayes, Inc. 
Q. Did you ever obtain a real estate salesman’s license ? A. No, sir. 
Q. Did you ever obtain a broker’s license? A. No, sir. 
Q. Did you ever take the examination required for those licenses? A. 
No, sir. : 
Q. Did you ever engage in any studies for that examination ? A. No, 
sir. The only instruction I was receiving was from her instructions, Mrs. 
Peters. : 
Q. And you did what she told you todo? A. Yes, sir. 
Q. Did there come a time when you met somebody by the name of Jack D. 
Brady? A. Yes, sir. : | 
Q. Would you tell us when that was? A. As well as I can recall, it was in 
June of 1953, right after he graduated from dental school. 
aK a K a % * sd cd 
202 A. It was social, just an introduction. | 
Q. And thereafter, did you see him from time to time? A. Yes, I did. 
Q. And how frequently did you see him? A. I would say, two or three 
times a week, he stopped by. 
Q. And did you talk to him on those occasions? A. ‘Yes. 
Q. Did you go out with him socially on those occasions ? A. From time 
to time, I did. 
Q. Did there come a time when Jack Brady became r moved in with you ? 
A. Yes, sir. | 
Q. When was that? A. That was in September of 1953. 
Be!) SERS Ppa aaa ote ake 
203 Q. And how long did he remain? A. At 2020? i 
Q. Yes. A. Well, he was in that building for about a month, I think, as well 
as I can recall. | 
-Q. And then what happened? A. We moved into an apartment at 2024 P. Street. 
Q. And you lived together in the same apartment there ? A. Yes, we did. 
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Q. And how long did you remain there? A. He was there until Septem- 


ber, 1955. 


* *£ *© * * *£ © 


204 Q. Now, did there come a time when you met a man by the name of Tal- 
madge Thorne? A. Yes, sir. 
Q. And when was that? A. As well as I can recall, it was in the early 
part of 1951. 
Q. Would you tell us how that came about? A. Well, Mrs. Peters wanted 
to go see Mr. Thorne and I went up there with her and it was at his apartment on 


Georgia Avenue. 
x * x * x * * * 


205 Q. Did there come a time when this building at 2024 P Street was trans- 
ferred to you? A. Yes, sir, there was a time. 

Q. And would you tell us when that was, as best you recall? A. Are you 
referring to the transfer from Jack Brady to me? | 

Q. No, I mean the first time. A. I am sorry, I didn’t understand. 

206 Q. I mean the first time the property was transferred to you. 

THE COURT: You mean when he first acquired it ? 

MR. BERLOW: That is correct, your Honor. 

THE WITNESS: Yes, sir. 

By Mr. Berlow: 

Q. And would you tell us, approximately, when that was? A. It was in 
the summer of 1951. 

Q. And how did that come about? A. Mrs. Peters asked me about -- 
that was the time that she talked to me about working on the property up there 
and if I would take this property in my name and improve the rents and all, and 
work for 2020 and take care of everything, that she would transfer this property 
into my name. And then I would have security for my work if anything should 
happen. 

Q. You mean it was given to you as additional compensation? A. Yes, sir. 

Q. Had she compensated you for the work you did on her properties in 
Maryland and Virginia? A. No, sir. 


4 
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THE COURT: Is it correct to understand that you became the owner of the 
property and that it was conveyed to you by Mrs. Peters ? 


207 THE WITNESS: Yes, sir. 
By Mr. Berlow: 


“aie Q. After that eccurred: did you continue to live in the property? A. Not 
at first, I didn’t. I took -- after it was conveyed to me I took over the manage- 
ment but I didn’t live there at first. | 

Q. But eventually you did live there? A. Yes, sir. 

Q. And continued to manage it? A. Yes, sir. : 

Q. What did the management consist of ? What did you do? A. Well, there 
was a store and four apartments and I took care of the supervision of it, being 
clean, sometimes I did some of the work, and rentals, and advertising for va- 
cancies, and if there was any leases -- the only lease we had was like on the 
store, I was to take care of that under her instructions. | 

Q. And did you pay the mortgages? A. Yes, sir. 

Q. What mortgages were there on the property ? A. Well, at the time I 


4 
first had the property, the first trust was B. F. Saul Company and the second 
trust was J. Dallas Grady. i 
208 Q. And did you collect the rents and pay those notes ? A. Yes, sir, I 
4 did. | 
i Q. Did. you pay them every month? A. Yes, sir. ; 
Q. And were these payments made while Jack Bracy was living there with 
4 you? A. Yes, sir. 
Ae Q. And did he see you collect the rents? A. Well, think -- I am certain 


that he was there at times when people paid the rent. 
a x * * Bd * * + 


* 209 Q. Did you collect -- after you collected the rents aia you pay those mort- 
r 


gages? A. Yes, sir. 
Q. And how did you pay them? A. You mean by cash? 


* * * * © © & * 


« 210 By Mr. Berlow: 
! Q. Did you -- those mortgages required regular monthly payments, did 
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they not? A. Yes, sir. 

Q. And every month did you see to it that the mortgages were paid? A. 
Yes, sir. 

THE COURT: You do not mean mortgages were paid, do you? Don’t you 
mean whether the monthly payments were paid as they accrued ? Is that what you 
mean? 3 

THE WITNESS: Yes, sir. 

THE COURT: I thought that was what you meant, but don’t let us have any 
ambiguity in the record. 

By Mr. Berlow: 

Q. What you did, Mr. Allen, was make the regular monthly payments on 
these notes, actually? A. Yes, sir. | 

_Q.. These obligations were represented by notes, isn’t that correct? A. 
Yes, sir. r 

Q. And you saw to it that J. Dallas Grady and B. F. Saul were paid? A. Yes, 
sir. 

211 Q. Had you done that before Mrs. Peters transferred the property to you? 
A. No, sir. 

Q. Did you start them after that was done? A. Yes, sir. 

Q. Before that transfer was madetoyou, who made the payments? A.Mrs. 
Peters did, to the best of my knowledge. 

Q. Now, thereafter, did there come a time when you executed a deed to 
this property conveying it to Jack D. Brady? And I would like to show you De- 
fendant’s Exhibit No. 1 -- excuse me, Government’s Exhibit No. 1. 

THE COURT: What exhibit number are you showing him ? 

MR. BERLOW;: One, your Honor. , 

By Mr. Berlow: 2 





Q. I ask you to examine that deed and when you have done that, would you 
tell the Court and jury whether that is your signature on the deed? A. Yes, 4 


that is my signature on the deed. 
Q. And would you tell us, approximately, when you signed that deed? A. 
Do you want me to tell the exact date from -- 
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as Q. Do you remember it without looking at the deed ? A. It was the first 
~ part of March, I think it was the second. | 
212 Q. Would you tell us where you signed that deed ? A. I signed it at the 
notary’s office -- I mean before the notary at Sandoz Real Estate Office at 
DuPont Circle. ! 
Q. And did you take it up there yourself? A. Yes, sir, on did. 
Q. Was anyone with you? A. No. | 
est Q. Now, when you returned, did you have a conversation with Mr. Brady ? 
rat Let me put it this way. Before you signed it, did you have a conversation with 
Mr. Brady? A. Yes, sir, I did. 

Q. About the deed? A. Yes, sir. 

Q. And would you tell us what was said? A. Well, Mrs. Peters and I both 
asked Doctor Brady about transferring this property into his name for protec- 
tion because I had these judgements against me at that time. 
ae _ And if he would have any objections to it being transferred to his name | 
Aya and he said ‘‘No, it would be all right.’’ 

Q. As of that time, how long had Jack Brady lived with you? A. Well, 
he moved in in September, 1953 and this was March 1954. 
Q. Was Jack Brady a-good friend of yours? A. Yes, sir, I considered him 
a very good friend. 
” 1213 Q. To your knowledge, did he consider you a good friend ? A. Tomy 
knowledge, yes. 
* * * * * * * * 
¢ = Were you the only friend he had at thattime? 
R. HANTMAN: Objection. : 

THE WITNESS: To the best of my Enowiedee: I was his closest friend. 

By Mr. Berlow: 

Q. When you explained that to Jack Brady, what you just testified to, what 
did Jack say. A. About transferring the property into his name ? 

Q. Yes. A. He said that would be perfectly all right, it was all right 
with him. 

Q. SEE thereafter, did there come a time when aa Brady transferred the 


+ 





property back to you ? 

A. Yes, sir. 

Q. And I show you Government’s Exhibit No. 2 and ask you to examine 
that. 

(Examining.) 

214 Q. And when you have examined it, would you tell the Court and jury whether 

or not that is a photostatic copy of the deed from Jack Brady to you? 

THE COURT: Was that Government’s Exhibit 2 that you are showing the 
witness ? 

MR. BERLOW: Yes, your Honor, it is. 

THE WITNESS: Yes, it is. 

By Mr. Berlow: 

Q. When was that done, as you best recall? A. It was on the 8th of 


March, | 
Q. Did Jack Brady, at any time,|ever pay you anything for this property ? 
A. No, sir. 


215 By Mr. Berlow: 

Q. Did there come a time when Jack Brady did claim that he had some 
ownership in this property? A. Yes, sir. 

Q. And when was that first brought to your attention? A. When that civil 
suit concerning this property was served. 

Q. And I show this group of documents which has been previously de- 
scribed as the case of Saul versus Allen, Thorne, Brady and others, and ask you 
if the complaint -- that if it was on or about the time that the complaint in that 
case was served upon you that you, for the first time, determined -- first time, 
were told that Jack Brady had some claim to this property? A. Yes. 

Ei Seach vitae cate Cae ape capes a eats 

Q. Did you record the deed from you to Jack Brady, sir? A. From me to 
Jack ? 

Q. Yes. A. Yes, that deed was recorded. 

.Q. Who did that? A. As well as I recall, I took it down to the Recorder of 
Deeds Office. 
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216 Q. And did you put it on record? A. Yes, sir. 

Q. And when Jack Brady conveyed the property back to you, did you put 
that on record? A. No, sir, it wasn’t recorded. 

Q. Until when? A. I can’t recall the exact date. 

THE COURT: The deed speaks for itself. It shows when it was recorded. 

THE WITNESS: It was in 1955. 

By Mr. Berlow: 

Q. I show you this deed which is -- 

THE COURT: I think it will be stipulated when it was recorded. 

MR. HANTMAN: I believe the document, itself, shows -- 

THE COURT: What date does it show? 

MR. BERLOW: March 5, 3 p.m., 1956. 

THE COURT: 1956. And the date of the deed is what ? 

MR. BERLOW: The date of the deed is the 8th of March 1954. 

THE COURT: In other words, the deed back from Doctor Brady to the 
defendant was recorded two years later, approximately. 

217 MR. BERLOW: That is correct, your Honor. 

By Mr. Berlow: 

Q. Would you tell us, Mr. Allen, what the purpose was in not recording 
the deed that had been given back to you from Jack Brady? A. Well, it was 
just as I said before, it was placed in his name for security until which time 
that I wanted to put it back in my own name. 

THE COURT: You mean for security, do you mean in order to avoid 
your creditors? Is that what you mean? | 

THE WITNESS: That.is what Mrs. Peters advised me to do, sir. 

THE COURT: Very well. 

By Mr. Berlow: 

Q. You were advised by Mrs. Peters to not record these deeds because 
you had incurred certain debts? A. Yes, sir, that is correct. 

Q. And have you made an effort to pay those debts ? 
THE COURT: Well, I do not think we will go into that. That is irrele- 


vant. 





By Mr. Berlow: 
Q. Did you agree to this idea? A. Of not recording the deed ? 
Q. Yes. A. Yes, sir, I followed her advice. 

218 Q. When Jack Brady gave this deed back to you did you have -- did he 
sign it in your presence? A. No, sir, he signed the deed up at the notary’s 
office. 3 

Q. Before he signed the deed did he have a conversation with you about 
it? A. Yes, sir, I spoke to him before he went up to sign it. 

Q. And what was said? A. Well, after I transferred the property into 
Jack’s name, Mrs, Peters and I got to thinking if something happened to Jack 
it could become very complicated if he died, and so I felt that I should have a 
deed back from him in case something happened to him. So we asked Jack 
about transferring this property back to me and I told him there may be a 
mortgage -- some transactions on the loans that would change on there and I 
asked him, at that time, about that and he said, ‘‘Well the property is yours and 
you can go ahead and sign and do what you want to with it, it’s really your prop- 
erty”. | 

Q. And did you explain that you would sign his name? A. Yes, -- 

THE COURT: You must not lead the witness like that. You may ask him 


what the conversation was. 


By Mr. Berlow: 
Q. Was anything further said about it? A. Not at that time. 
219 Q. At any later time, did you have a conversation about signing Jack 
Brady’s name? A. Ata later time? 
Q. Yes. A. No, sir. When he said that, I thought that gave me the auth- 


ority. 

THE COURT: No. Just answer the questions. Do not tell us what you 
thought. 

THE WITNESS: I am sorry, your Honor. 

By Mr. Berlow: 

Q. There was no other discussion with Jack Brady about that? A. No, sir. 
Q. Now, thereafter -- did Jack Brady appear to be vague at that time? A. 


-No, sir. 
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Q. From your association with Jack Brady, did it appear to you that he 


was intelligent or unintelligent? A. Highly intelligent. 

Q. Did he read? 

THE COURT: Well he is a graduate from dental college. Of course he 
must know how to read and write. 

By Mr. Berlow: 

Q. When you gave him this deed, did he look at the deed? A. Yes, sir. 

220 Q. And did he appear to read the deed ? A. Yes, sir, he looked -- I told 
him and he looked it over. I handed it to him. | 

Q. Thereafter, did there come a time when you did sci to make these 
mortgages that you had told Jack Brady about? A. Yes, sir. 

Q. And could you tell us, approximately, when the first one was ? A. The 
first one would be -- was in 1954. It was the Bartow note. 

Q. And I show you Government’s Exhibit No. 5 and Government's Exhibit 
No. 6 and ask you whether or not -- ask you to look at a6 first. A. (Exam- 
ining) : 

Q. And then would you tell me whether or not Government’s Exhibit No. 5 
is not the first note that was executed and secured by this DEORE: 2024 P. Street ? 
A. Was that the first note ? 

(Brief pause) 

MR. BERLOW: No, that isn’t. That’s the second note. ‘Excuse me. Iam 
sorry, your Honor. I am a little confused. 

By Mr. Berlow: 

Q. I show you Government’s Exhibits 3 and 4 and ask you to look at Govern- 
ment’s Exhibit No. 3 and when you have looked at it would tell me whether or not 

221 that is the first note that you executed, secured vee this property? A. (Ex- 
amining) Yes, sir, this is the first note. 

Q. Would you look at Government’s Exhibit No. 4 and tell me whether or 
not that is the first deed of trust? A. This says Government Exhibit 3, sir. 

Q. The note is 3, is it not? A. Yes, sir. lama aim confused on the 
question here. | 

Q. SoamI. I ask you whether Government’s Exhibit 4 is the deed of trust ? 


A. Yes, sir, it is. 
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Q. And that deed of trust and that note are the first deed of trust and the 
first note that you executed, secured by this property? A. Yes, sir. 

Q. And did you sign the name Jack Brady? A. Yes, sir, I did. 

Q. Would you tell us when you did that? A. This was -- I don’t recall the 
exact date on this. It was in March ’54 this note was made. 

Q. And the time you signed it, had you seen Jack Brady’s signature before 
that time ? A.I don’t recall ever seeing his signature other than -- I did on 
the deed. 

222 Q.On this deed. Did you make any effort whatsoever to copy that signature ? 
A. No, sir. 

Q. Did you make any effort to trace that signature? A. No, sir. 

Q. Now, after you signed Jack Brady’s name on that deed of trust where 
did you take it, the deed of trust? A. The deed of trust? 

Q. Did you have it recorded? A. Ch, yes, sir. 

Q. And did you leave it with the Recorder for filing? A. Yes, sir. 

Q. And at that time, did you -- were you aware that the deed of trust 
would remain as a public record where every one could see it? A. Yes, sir. 

Q. You had been to the Recorder of Deeds Office before, had you not? A. 
Yes, I had. 

Q. And you had examined deeds there before from time to time? A. I 
had been there with Mrs. Peters. 

Q. After you did that, what did you do with the note? A. Well, Mr. 
Bartow -- I sold this note to Mr. Bartow. : | 

Q. And at the time you sold it to Mr. Bartow, did you have a conversation 
with him? A. Yes, sir.. 
223 Q. And did he ask you to do something? A. Did he ask me to do some- 
thing ? 


Q. Did he ask you to sign the note? A. Yes, sir. 

Q. And did you sign it? A. Yes, sir. 

Q. And when you signed it, what was your understanding as to the con- 
sequences of your placing your signature on that® A. That I had to -- I was to 
pay this note. 
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Q. And did you understand that at the time? A. Yes, sir. 
Q.. Did you understand at any time that Jack Pe was to pay that note? 
A. No, he wasn’t to pay the note. 
Q. Are you liable on that note? A. Yes, sir. ; | 
Q. And has that been your understanding at all times ? A. Yes, sir. 
THE COURT: By placing Jack Brady’s name on that note you made him 
liable on it too, did you not? 
THE WITNESS: I don’t know, sir. 
By Mr. Berlow: : 
Q. At the time, did you think you were? A. DidI think I was what, sir ? 
| 244 Q. That you were making him liable? A. No, sir, I pores think I was 
making him liable. : 
Q. Who had paid the mortgages on this before you signed your name? Who 
had paid these notes every month before you signed his name? A. I paid them. 
Q. Who paid them after you signed his name? A. I did. 
THE COURT: Well, afterwards, you defaulted, did you not ? 
THE WITNESS: On the Bartow note, sir? : 
THE COURT: You defaulted on these two notes, did you not? You stopped 
making payments, did you not? 
THE WITNESS: Yes, sir. : 
THE COURT: Didn’t you realize that with Doctor Brady’s name on it he 
might be held for what was due on those notes? — : 
THE WITNESS: I didn’t think he would, sir, because -- 
THE COURT: Why ? 
THE WITNESS: They always came to me for the payments. 
THE COURT: Yes, but if you did not pay, didn’t you realize that he would 
be bound because his signature was placed on the note ? | 
225 THE WITNESS: No, sir, I didn’t think he would be bound at all. 
THE COURT: Then why did you place his signature on it? 
THE WITNESS: I felt that I had the authority to place his signature on it, 
sir. ! 


THE COURT: Yes, but if you didn’t think he would be bound, then what was 
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the purpose of putting his name on the note ? : 

THE WITNESS: Because I had the deed from him, sir, and he had told me 
to sign -- that it was all right about these mortgages to sign. 

THE COURT: He did not say sign his name, did he? 

THE WITNESS: It was all right for me to sign for him, yes, sir. 

THE COURT: Well, proceed. 

By Mr. Berlow: 

Q. Did you ask anyone about that, whether that was all right or not? A. 
Yes, sir. 

Q. And who did you ask? A. I asked Mrs. Peters. 

Q. And to your knowledge, how long had she been in the real estate busi- 
ness? A. To the best of my knowledge, it was sometime during World War 2 
she had started with Jack Hayes, in 1944, I believe. 

226 Q. Did she have a real estate license? A. Yes, sir. 

Q. Was it a broker’s license or a salesman’s license? A. It was a broker. 
She was the president of Hayes. 

Q. And did you ever see her license? A. Yes, sir. 

Q. Jack Brady never made any request for you to deliver any of these 
rents to you, did he? A. No, sir. 

Q. At the time that you signed Jack Brady’s name to this note and took 
it to Norman Bartow was there another mortgage on there? A. Yes, sir, there 
was. 

Q. I mean a second mortgage? A. Yes, sir. 

Q. And did you tell Mr. Bartow what todo with the money that he was to 
pay you for that note? A. I think Mrs. Peters, as well as I can recall, had the 
first conversation with him about the note and J. Dallas Grady had this trust 
and he was to pay off J. Dallas Grady. 

Q. And was J. Dallas Grady paid off? A. Yes, sir. 

Q. And did you make any objection to that at any time? A. No, sir. 

Q. Was that your instruction to Mr. Bartow? A. To pay off Grady ? 

Q. Yes. A. Yes, sir. 


Q. And did there come a time when you received a letter fram Mr. Bartow -- 
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MR. BERLOW: I would like to have this marked as Defendant’s No. 1. 


(Statement marked Defendant’s Exhibit 
No. 1 for identification.) 


By Mr. Berlow: | 

Q. A statement from Mr. Bartow, which I show you now, and has been 
marked as Defendant’s Exhibit No. 1, indicating what ne Bartow was doing 
with the money. A. Yes, sir, I received this. 

Q. And what was it that he did with it in fact? A. Do you want me to read 
the whole matter ? 3 

Q. If that refreshes your recollection as to what was done with the money. 
Would you tell me how much was given to you and how much was given to Mr. 
Grady? A. The amount to pay off J. Dallas Grady was $2,403.65. 

Q. And how much did you get? A. It was $1,864.85. 

Q. What was the amount of the note? A. It wasa $6,000 note, was the face 
of it. : 

7): 228 Q. After that did you receive something else from Mr. Bartow? A. It was 
a payment book. | 

Q. And who was that sent to? A.It was sent there to me to P Street. 

Q. And thereafter, you made the payments and the payments were noted 
in that book? A. Yes, sir. Well, if I had'the book. Sometimes I went down and 
I forgot to take the book. | 

Q. Had Mr. Bartow, at any time, asked you who Jack Brady was? A. As 
well as I can recall -- yes, he did ask me. 

Q. Did you tell him who he was? A. Yes, sir. 

Q. And did he make any detailed inquiries as to his ESSER position ? 

A. Not to my knowledge. He didn’t ask me. ! 

Q. To your knowledge had Mr. Bartow looked at 2024 P Street? A. He 
said he rode by the property. ! 

Q. At that time, did you have any idea how much that property was worth? 
A. I had an idea, yes, sir. | 

Q. And what was your view as to the value of that property ? A. Well,I 
am not an expert appraiser, but I figured it was,worth at least $30,000. 
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229 Q. And at the time you gave the note to Mr. Bartow, could you tell us, as 
you recall it, how much was owed on that property including the Bartow note and 
the B. F. Saul note? A. I will tell it to the best of my ability. I can’t recall ex- 
actly. The B. F. Saul, I would say, was approximately $15,000. 

Q. And the Bartow note was $6,000? A. Yes, sir. 

Q. And did there come a time when you executed a second -- when you exe- 
cuted another deed of trust which I show you and has been marked as Government 
Exhibit No. 6 and another note which has been marked as Government’s Exhibit 
No.5. A. (Examining) 

Q. Did you do that? Did you sign Jack Brady’s name to those? A. Yes, sir. 


_Q. -And after you did that what did you do with the deed of trust? A. It was 
taken to the Recorder of Deeds. 


Q. You did that? A. Yes, sir. 
230 Q. And what did you do with the note? A. Mr. Thorne got the note. 


Q. And where was it that Mr. Thorne obtained the note? From what place ? 
A. I’m sorry I don’t understand your question. 


Q. Where did the transaction take place? A. When? 
Q. Where? A. Where? 


Q. Yes. A. As wellasI recall, it was in his office. 


Q. And at that time, did you have a conversation with Mr. Thorne? A. Yes, 
sir. 


Q. And would you tell us what was said? A. Well, do you want me to men- 
tion about the transfer of this note over from the Plyers Mill house? A. I just 
want you to tell me what you said to Mr. Thorne and what Mr. Thorne said to you 
at that time. The first time you went to his office. I will start all over again. 

Did you go to Mr. Thorne’s office more than once about this note and deed 
of trust? A.I don’t recall whether it was over -- one time was about all. 


231 Q. Would you tell us, on that one occasion, what occurred in Mr. Thorne’s 


office? A. Well, Mrs. Peters and I went there to talk to him about transferring 
this note from Plyers Mill Road over to 2024 P Street and he agreed that he could 
transfer this note over there. He knew, of course, I told him at the time about -- 
he knew previous to this, but I told him again about it being in Brady’s name. 
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Q. And did he say that was all right with him? A. Yes, that was all 
right with him. 
Q. You had discussed it with him before ? A. Oh, ; yes. 
Q. And he was well aware that the property was in Brady's name? A. 
Yes, sir. : 
Q. At that time, did you deliver that note to Mr. Thorne ? A. After it 
was signed, you mean? 3 
Q. Yes. A. Yes, sir. 
Q. And what did he give you back? Did he give you anything for it? A. 
I didn’t get a thing. 
7 Q. Did he give anybody anything for it? A. No, sir. 
232 Q. For the note on 202 P Street? A. This note here was just a trans- 
fer. : 
Q. Of what for what? A. For the 2501 Plyers Mill Road note. 
Q. Did Mr. Thorne give you that note back? A. He didn’t at that time. 
Q. Did you ask him for it? A. No, sir,I didn’t. 
Q. Has he ever given it back to you? A. He’s never given it back to me. 
Q. This Plyers Mill Road note, had you signed that note ? A. Yes, sir, 
I did. | 
Q. Used your own name? A. Yes, sir. 
Q. And where did you sign that, in Mr. Thorne’s office ? A. I don’t re- 
call. I signed it at the notary. I don’t recall just where. | 
Q. Do you recall the amount of that note? A. Yes, sir. 
Q. How much was it? A. $8,000. 
Q. How much did Mr. Thorne give you? A. $6, 000. 
Q. Was there any discussion about that note between en and Mr. Thorne ? 
The Plyers Mill Road note? A. Yes, sir. 
Q. Would you tell us what that was? A. Well, Mrs. Peters had this dis- 
cussion with him previous to me going down there with the note and when I got 
there I knew he was only going to loan us $6,000 for the 8,000. And then he got 


me to sign a typewritten statement to the effect that he gave me that amount. 
* * * * *©* *© * ! 
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234 THE COURT: You may show it to counsel. 
(Paper given to Mr. Berlow by Mr. Hantman.) 


MR. BERLOW: Would you mark this, please ? 


(Statement marked Defendant’s Exhibit 
No. 2 for identification.) 


* * * * * © * * 


235 By Mr. Berlow: 
Q. I show you, Mr. Allen, Defendant’s Exhibit No. 2 and ask you if that 


is your signature which appears thereon? A. Yes, Mr. Berlow, that is my sig- 
nature. 

236 Q. And is that the document that you have testified that you signed in Mr. 
Thorne’s office at that time. A. Yes, I did. 

Q. Did you have a conversation with Mr. Thorne as to the meaning of that _ 
statement? A.I didn’t understand why he wanted me to sign this statement when 
the note was written up here for $8,000, and he was going to loan us six, and he 
said that he wanted me to sign the statement because he was a lawyer and he 
didn’t want to have any trouble about usury. 

Q. Do you know what usury is? A. Yes, sir, I do. 

Q. Did you at that time? A. Well, it was just -- it wasn’t clear to me. 


I heard the word used. 
Q. After you signed that statement, did Mr. Thorne give you the $6,000? 


A. Yes, Sir. 

Q. And did you sign the $8,000 note for Plyers Mill Road? A. For Plyers 
Mill Road ? 

Q. Yes. A. Yes, sir. 

Q. After you signed the note, the second note, not the Plyers Mill Road 
note but the 2024 P Street note, and gave that to Mr. Thorne, did you make pay- 
ments on that note? A. Yes, there were some payments made. 

237 Q. Who did you make them to? A. To Mr. Thorne. 

Q. Did Jack Brady ever make any payments on that note? A. No, sir. 

_Q. Did there come a time when you no longer made payments on either 
note, on either one of the two notes on 2024 P Street? A. Yes, sir, there was a 


time when the payments were behind. 
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Q. And what occurred then? A. This was in the fal of -- as well as I 
ncn can recall -- September 1956. | 
Q. At that time how many mortgages were there al the property. 
. THE COURT: I think this is beyond the issues of this case. Notes 
were in default but the details of the default, I think, are immaterial. 
MR. BERLOW: Yes, your Honor. 
By Mr. Berlow: | 
Q. Thereafter, did you have any further conversations with Mr. Thorne 
. about this matter? A. About the default of the notes? _ 
Q. About the notes. A. Yes, sir. | 
«; 238 Q. And when was that? A. Well, this was -- I don’t recall the exact date. 
: It was in September of 1956. 
Q. And where did that conversation take place ? A. It was up at 2020 P 
Street. 
Q. And would you tell us what was said? A. Well, he had been pressing 
4 Mrs. Peters about the notes she had on 2020, so he wanted to see both of us and 
he came up there that time, and this note here that he holds on 2024 was over- 
due. | 
Q. Did he ask you to continue to make the payments? A. Yes, sir. He 
wanted -- was demanding the full amount. : 
Q. And what did you say tohim? A. I told him that we would make some 
effort to sell this property and pay him off, but I did not want to pay him that 
le two thousand dollars of usury. 
+) Q. What did he say to you? A. He said, ‘‘You know you signed Jack Brady’s 
name to this note and if you a pay it off I am going down to the District At- 
Ms torney’s Office and tell him: ' | 
| Q. And thereafter, what did you do? A. Well, I told him he can go to the 
District Attorney’s Office, I didn’t think they’d try to collect this usury for him. 
— 239 Q. And did you go see anybody about this, thereafter? A. Yes, sir. 
Q. Who did you go see? A. I went to Mr. Hannon’s office, your office. 
“ Q. That is the -- a lawyer? A. Yes, sir, the same office,the same firm. 
Q. And did you discuss this with Mr. Hannon? A. Yes, sir. 
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Q. And, thereafter, did Mr. Thorne come to you again? A.I didn’t have 
any further conversation with him after that time because I told him from then 
on to go see my lawyer. 

Q. Did you tell him -- what else did you tell him? A. | Well, that’s alll 
told him, to go see my lawyer. 

Q. After that conversation with Mr. Thorne, did you receive any other no- 
tification as to this property, in connection with it? A.I’m sorry, I don’t under- 
stand the question. | 

Q. Did the United States Marshal -- where were you living -- A. Oh, I 
understand what you mean now. 

_ Q. Did the United States Marshal come to your home at any time? A. Yes, 
sir, he did. 

Q. And where were you living then? . 

THE COURT: I think that is irrelevant. Of course, conversations with 
Thorne were relevant because the government put Thorne on and he testified to 

240 certain conversations, but anything that the Marshal did is immaterial. 
Bd Ba * 5 aK *K a 
By Mr. Berlow: ; 
_ @. Did Thorne ever mention anything to you about a title report? A. Yes, 
sir, he did. | 

Q. And when was that ? 

THE COURT: Who? 

MR. BERLOW: Did Thorne ever mention anything about a title report? 

THE WITNESS: That time that he came to see Mrs. Peters and I, he men- 
tioned something about this title report. 

Q. Did you know what he was talking about? A. No, sir, I didn’t. 

Q. Did he show it to you? A. No, sir. 

Q. Do you recall what he said about it? A. He said that this title report, 
as well as I can recall, it was in error, it wasn’t the right kind of report. Some- 
thing to that effect, he said. 

241 Q. And did you and Mrs, Peters say anything about it? A. No, she didn’t 
say anything at that time about it. 

Q. Did you ever hear about that title report again? A. No, sir. 
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Q. Did you ever sign that -- 
THE COURT: That report does not purport to be signed by the defendant. 
It purports to bear the signature of an examiner of the ase company, which has 
been stipulated to be forged. 
MR. BERLOW: Yes, it is not this defendant’s signature, 
THE COURT: I beg your pardon? 
MR. BERLOW: There is no evidence that it’s this defendant’s signature. 
THE COURT: Well, it is for the jury to draw any inference. The stipula- 
tion is the signature was forged. :There is no atporationk as to who forged it. 
By Mr. Berlow: 
Q. Did you forge it? A. No, sir. 
* * * * * a *x* * 
242 By Mr. Berlow: | 
Q. Are you involved at the present time in any civil litigation in which 
Jack D. Brady and Talmadge Thorne are parties? A. Yes, sir. 
Q. And to your knowledge have claims been made by Brady in that civil 
litigation ? 
MR. HANTMAN: I object -- 
THE WITNESS: Yes, sir. 
R. HANTMAN: I object to that question. 
THE COURT: Objection sustained. The papers in the litigation speak for 
themselves, if relevant. 
MR. BERLOW: I would like to, at this time. offer these papers in evi- 
dence, your Honor ? 
THE COURT: Offer what in evidence ? 
MR. BERLOW: These papers which are the official court file in the case 
of Saul versus Allen, Brady, and Thorne, and others, Civil Action No. 2058-57. 
243 R. HANTMAN: The government objects, if your Honor please. 
| THE COURT: Objection sustained. 
MR. BERLOW: I have no further questions, your Honor. 
THE COURT: Very well. You may proceed. ) 
CROSS EXAMINATION 





By Mr. Hantman: 
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Q. Mr. Allen, when you met Mrs. Mildred Peters and worked for her, 
specifically what did you do? A.I took care of the properties that she had. 

Q. Had you finished ? A. Yes, sir, I thought I had explained that be- 
fore. 

Q. What properties did you take care of ? A. Well, there was 2020 P. 
Street, 2024, and she had a house -- I can’t remember the address right now, 
it was on Q Street, which she sold, that was Quebec Place, and then she had 
some property out in Plyers Mill Road, the house that has been mentioned. 

Q. The properties 2020 P Street and 2024 P Street, what kind of resi- 
dences were these? A. They were apartne nts. 

Q. How many apartments were you responsible for insofar as collecting 
the rents were concerned? A. Well, there were four apartments at 2024 and a 
store, and there were six at 2020. 

244 Q. That made ten apartments in all that you were responsible for collecting 
rent from, is that correct? A. The apartments, yes, sir. 

Q. What about the property at Plyers Mill Road, was tha an apartment house 
or a private dwelling or what? A. That was a house, a private dwelling. 

Q. So that you collected the rents from that piece of property too? A. No, 
I didn’t collect the rents. I just looked after this property. 

Q. You mean from a maintenance point? A. Yes, sir, and if it became 
vacant or anything I got the work done on it out there, cleaned it up. 

Q. Did you do anything else for the $50 a week and the free rent that you 
were getting from Mrs. Peters? A. If she had a piece of property for sale I 
used to drive her around because she didn’t do too much driving at that time. 

Or if she had a piece of property for rent, sometimes she sent me there to open 
up the house to show it. | 

Q. You have told us that your best estimate was that 2024 P Street was 
valued at, approximately, $30,000, is that correct? A. I guess it would be about 
correct, sir. 

Q. And you want this Court and jury to understand that the property was 
transferred to you by Mrs. Peters as additional compensation? A. I don’t under- 


stand your question, sir. 
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245 Q. What was the purpose of Mrs. Peters transferring this property to 
you, sir? A. She transferred it to me so I would be -- have something for the 
work I did. | 

Q. You mean you were being given a house worth, peers $30,000 
to collect rents on ten pieces of property and look after, maintenance-wise, one 
residence? A. No, sir, I wasn’t being given anything at all because there were 
loans on it at that time. | 

Q. The property, 2024 P Street, was in fact transferred to you, was it not 
sir? A. Yes, sir. | 

Q. You did in fact own 2024 P Street as a matter of record: did you not ? 
A. Yes, sir. ! 

Q. And this was in exchange for the duties you ns accomplishing at her 
request? A. Yes, sir. 

Q. Now, you have engaged in real estate transactions before, have younot ? 
A. Only on this property I worked on with Mrs. Peters. | I was never in the real 
estate business before. 

Q. Haven’t you sold trust notes to Mr. Bartow on two or three prior occa- 
sions? A. Yes, sir. I don’t recall the number of notes. Mrs. Peters gave me 
notes to take down to sell to Mr. Bartow. | 

246 Q. And didn’t you sell Mr. Thorne a note on a piece of property on 37th 

Street on a prior occasion? A.I thinkI did. I don’t recall the exact transaction. 

Q. Now, there came a time, sir, when it was decided to transfer title to 
2024 P Street from you to Doctor Jack Brady, did there not? A. Yes, sir. 

Q. Had you discussed this matter with Mildred Peters? A. Had I dis- 
cussed transferring -- I mean discussed it with Mildred Peters about transfer- 

' ring it to Jack? : | 

Q. That is correct, sir. A. That’s the question? 

Q. That is correct, sir. A. Yes, I had discussed it with her. 

Q. Can you tell this Court and jury why you agreed to transfer this prop- 
erty to Doctor Jack Brady? A. Well, Mrs. Peters said we wanted to get it out of 
my name because of these judgements and to transfer into somebody’s name that 
was a friend or somebody we could trust. : 
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Q. In other words, you didn’t want your judgement creditors to attach the 
property, is that right? A. I was advised by Mrs. Peters to do that, sir. 

247 Q. And as you have indicated, sir, by Government Exhibit No. 1 in evi- 
dence, which is the deed of trust conveying the property from you to Doctor 
Brady, you did that, did you not? ‘That was on March 2, 1954? <A. Yes, sir. 

-Q. Now, sir, within days, within that very same week, did you not seek 
and obtain a conveyance of the property back from Doctor Brady to you? A. Yes, 
sir. 

 Q. Now, will you tell us, sir, why you did that? A. Well, as I explained 

before, sir, after I transferred it in Jack’s name, Mrs. Peters and I got to think- 
ing the thing over. It was possible anybody could die, suppose something had 
happened to Jack and things would get so complicated to the property, so I should 
get a deed back from Jack to hold in case something should happen to him. 

Q. Why didn’t you arrange some sort of contractual arrangement whereby 
Doctor Brady would indicate that he did not, in fact, pay any consideration for 
this transfer from you to him? A. Well, I just don’t understand all those com- 
plicated transactions like that, sir. If I had been an attorney I probably would have 
done that. 

Q. And if you were so concerned, Mr. Witness, with Doctor Brady dying, why 
didn’t you transfer the property back to Mildred Peters? A. Why didn’t I transfer 
it to Mildred Peters ? 

248 Q. That’s correct, sir. 

*¥ * * *©* &©* © KF * 

THE WITNESS: Well, Mrs. Peters didn’t want the property in her name. 
She said that she had judgements, some litigation or something pending also. 

Q. Do you have any family, sir? A. Yes, sir, Ido. 

Q. Was there any reason why you couldn’t put this piece of property in the 
name of any other member of your family? A.I guess there wasn’t, but Jack 
was there with me. 

249 Q. Doctor Brady was an individual you had known for about a year at the 
time this transfer and retransfer with respect to 2024 P. Street was accomplished, 


was he not? A. I guess that is correct, sir. 
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Q. And he is a pretty easy going fellow, isn’t he? A Well, I don’t know 
how to describe people like that. 

Q. You knew he was highly intelligent when you were asked. Don’t you 
know whether he is an easy going fellow? A. Well, he was a likeable person. 
He was my friend. : 

Q. You never had any arguments. with him, did you 4 ? A. Not that I can 
recall. ! 

Q. Always got along real well? A. Yes, sir, we got along well. 

Q. And you had no difficulty with Doctor Brady when you asked him to take 
Government’s Exhibit No. 2 up to the Sandoz Realty Company and have it notar- 
ized? A. After I explained to him, no, sir, he agreed to — the property 
back to me. | 

Q. You say you explained to him. What did you say to Doctor Brady? A.I 
just told him that I felt that I should have this deed transferred back to me as 
security. ! 

Q. I understood you to say that you received no money from Doctor Brady 
when the property was transferred to him and he received no money from you 
when the property was transferred back to you, is that correct? A. There was 

250 no money exchanged. : 

Q. Now, Mr. Allen, in July of 1954, there came a time when you sold a trust 
note to Mr. Norman Bartow, did there not? A. Yes, sir. 

Q. At that time there were two prior trusts gn 2024 P Street, Northwest, 
were there not? A. I am sorry, would you repeat that question. I just didn’t 
understand. | 

Q. At the time of the transaction you had with Mr. Bartow in July of 1954, 
there were two prior trusts on the property at 2024 P. Street, Northwest? A. 
Yes, sir. | 

Q. There was a first trust held by B. F. Saul. and Company, was ; there not ? 
A. Yes, sir. 

Q. Anda pecan trust by J. Dallas Grady and Company, Real Estate 
Company? A. Yes, sir, that is right. 

Q. And isn’t it true that you did tell Mr. Bartow ton pay off the existing second 
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trust so that his trust would be a good second trust? A. Well, sir, I couldn’t 
say that I told Mr. Bartow that. That was just -- I think Mrs. Peters had the 
first conversation with him and he knew that he had to pay off the Grady loan. 


251 Q. The agreed sale price between you and Mr. Bartow for the purchase 
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of the trust note on 2024 P Street was $4,300, was it not? A. I believe that is 
the correct figure, sir. 

Q. And you did, in fact, sir, receive from this transaction a check-from 
Mr. Bartow for $1,864.85, didn’t you? A. Yes, sir, that’s right. 

Q. And you knew at the time that the balance of the money was sent to J. 
Dallas Grady and Son to pay off their trust? A. I knew that. 

Q. So that it was your understanding at that time, was it not, that Mr. 
Bartow had a second trust on 2024 P Street? A. Yes, sir. 

Q. Now, when you got this $1,864, you, at that time, held title to this 
property in an unrecorded deed in your possession, did you not? A. Yes,I 
had the deed. | 

Q. Now, at the time you sold this note to Mr. Bartow, did you tell him 
that you hadan unrecorded deed to this property in your name? A. Who --I 


don’t know what you mean. Did I tell who? 


MR. HANTMAN: May we have the question read? 

THE COURT: Yes. 

(The pending question was read back by the reporter.) 

THE WITNESS: Yes, sir. 

By Mr. Hantman: 

Q. When and where did you ever tell him that? A.I told him that down 


at his office. 


Q. Did you show him the deed? A. No, sir, I just told him. 
Q. You didn’t tell Bartow that you had signed Jack Brady’s name to the 


note and trust that were being sold to him, did you? A. No, sir, I didn’t tell 
him that I had because I thought I had authority. 


Q. Because what? I didn’t hear you. A. Because I thought that I had the 


authority and it was ali right for me to sign the name. 


Q. Now, if you told Mr. Bartow, as you say you did, that you had a deed to 
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the property in your name unrecorded, didn’t Mr. Bartow ask you, why don’t 
you record it? A. I don’t recall that he asked me that ? : 

Q. You mean it’s perfectly all right with Mr. Bartow if you had an un- 
recorded deed to the property at the time you sold him the note? A.I don’t 


know whether it was all right or not. He didn’t question me. 
5 3 * * * * aK * aK | 


253 By Mr. Hantman: 
Q. With respect to the note and trust that you took to Mr. Bartow’s office, 
who prepared those instruments? A. Who prepared them ? 
Q. That’s right, sir. A. Mrs. Peters did. ! 
Q. Were you present? A. I don’t think I was present all the time when 


she was doing it. 

Q. She gave them to you when you went to Bartow’s office, didn’t she? A. 
Yes, sir. | 

Q. You looked them over then, didn’t you? A. Yes, sir. 

Q. They looked in good form? A. Oh, I didn’t know whether they were good 
form. I just thought Mrs. Peters knew what she was doing. 

254 Q. Well, you dealt in real estate notes before you said. You knew there was 
nothing wrong with the note, didn’t you? A. I am no authority, sir, because I al- 
ways went under Mrs. Peters instructions on those notes. 

x aK é F ss 7 * 5s aK 

By Mr. Hantman: 

Q. Handing you Government’s Exhibit No. 3 in evidence, which is the note 
that you sold to Mr. Bartow, would you look at the top of - instrument, sir ? 

A. Yes, sir. : 

Q. Where it’s indicated ‘‘Given for $6,000 and secured by blank deed of 
trust’’, there was no indication inserted in there as to the type of trust being 
sold to Mr. Bartow, was there, sir? A. It’s not on here. I don’t know why, sir, 
it wasn’t on there. I didn’t realize that until right now. : 

255 Q. And you do see on there, do you not, the statement that there is a first 
trust on it running to the B. F. Saul Company, right underneath ? A. Yes, sir. 

Q. Do you have any explanation to the Court and jury why there was no 
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reference made to the type of trust being sold to Mr. Bartow at the time? A. 
The only thing I think, it was just left off in error. That’s allI know, sir. 

Q. But the fact remains you understood he was purchasing a second trust 
note? A. Yes, sir. He paid off the Grady note. 

Q. Now, it’s true, is it not, Mr. Allen, that you didn’t sell this note to Mr. 
Bartow until July of 1954? A. The date -- was it sold on that date? Is that 
what you’re asking ? 

Q. I am asking you, sir, whether or not it’s true that you sold this note, 
Government’s Exhibit No. 3 in evidence, to Mr. Bartow in July of 1954? A. Yes, 
I think that’s the correct time it was sold. 

Q. Now, looking at Government’s Exhibit No. 3 in evidence, if you will, sir, 
you will note that on the instrument itself, there is indication that payments were 
made in April, April 1, May 2, June 1, and July 1, indicating that payments ap- 
proximating $100 was made on each of those months. Now, to whom were those 
payments made? A. That isn’t my writing on there, sir, those figures. 


256 Q. I didn’t ask you that, sir. A. I’m sorryifI didn’t understand you. 


Q. At the time you sold this note to Mr. Bartow, those payments were in- 
dicated on the instrument, were they not? A. Yes, sir, there appears to have 
been some figures here before it was sold to Mr. Bartow. 

Q. All right. That being the case, sir, can you tell this Court and jury to 
whom were those payments made that were indicated on there as having been 
made? A. I don’t know, sir. | 

Q. The note indicates, does it not, that Jack Brady promises to pay to you 
the sum of $6,000 at the rate of $100 per month, does it not? A. Yes, sir, that’s 
what this note says. 

Q. And in the months of April, May, June and July of 1954 did the maker of 
this instrument -- the purported maker of this instrument -- Jack D. Brady, ever 
pay you a hundred dollars per month in those months? A. No, sir, he didn’t 
pay me anything. | 

Q. When you sold this note to Mr. Bartow, did you tell him that Mr. Brady, 
in fact, did not make any of the payments that were indicated on the the instru- 
ment in the months prior to the time he purchased it? A. No, sir, he didn’t ask 


me. 
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257 Q. And you didn’t tell him, did you? A. No, sir, I didn’t. 

Q. Now, there came a time, didthere not, Mr. Allen, when you sold Mr. 
Talmadge Thorne a note on Plyers Mill Road, at 2501, to be specific? A. You 
want an answer, sir? | 

Q. I am asking you to either admit or deny that 50 sold Mr. Talmadge 
Thorne such an instrument. A. There was a note on 2501 Plyers Mill Road, yes, 
sir. 





Q. You sold such a note to Talmadge Thorne, did you not ? 

THE COURT: He so testified on his direct examination. 

MR. HANTMAN: Yes, your Honor. : 

MR. BERLOW: No, he didn’t, your Honor. That note was not sold, your 
Honor. 

THE COURT: Very well, perhaps I SELES SS what was said on direct 
examination. You may proceed, Mr. Hantman. | 

By Mr. Hantman: 

Q. Didn’t you sell Mr. Thorne a note on 2501 Piyers Mill Road? A. I don’t 
-- I am not sure I understand what you mean, did I sell him the note. I know he 
did have the note. There was a note on 2501 Plyers Mill Road, that $8,000 note. 
(258 Q. Did you take a note to Mr. Thorne, give him the note, and receive money 
for the instrument in connection with Plyers Mill Road? A. Yes, sir. 

Q. All right. As a matter of fact, Mr. Allen, you received $6,000 for that 
note on Plyers Mill Road, did you not, sir? A. That is correct, six thousand. 

Q. And $5,784.00 of it was given to you in the form of a check drawn on 
the Johnston Lemon Company, was it not? A. Yes, sir, _ 

Q. I have just handed you Government’s Exhibit No. 1 1, which is a photo- 
static copy of a check. That’s your endorsement, Ralph Allen, on the back of that 
instrument, is it not -- No. 10 rather. A. I signed it, yes, on the back. 

Q. You did get that $5,784? A. It just passed through my hands. 

Q. You received it, did you not? A. Yes, it came to me, 

Q. All right. | 

MR. BERLOW: It’s been agreed to , your Honor. I think it’s irrelevant. 
There is no question about any of this. 
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THE COURT: I think that is proper cross examination. 


259 By Mr. Hantman: 


Q. Did any of that $6,000 go to Doctor Jack Brady? A. On the Plyers 
Mill Road ? 


Q. Yes, sir. A. No, sir. 
a a Sa ae a ee 


260 CROSS EXAMINATION (Continued) 


By Mr. Hantman: 

Q. Mr. Allen, when do you recall Mildred Peters transferring title to 
2024 P Street, to you, sir? A.I am not sure of the exact date. It was in the 
summer of 1951. 

Q. Summer of 1951? A. Yes, sir. 

Q. Did you ever hear of a man by the name of Jack Cowart, C-o-w-a-r-t? 
A. Yes, sir. 

Q. Isn’t it a fact, sir, that the property 2024 P Street was transferred to 
you on July 16th, 1951, by Jack Cowart? A.I am not sure of the date, sir, but 
if you say so, I will agree that that was the date. 

Q. And you actually got the property from a Jack Cowart, not Mildred 


261 Peters? A. Well, she said she just had it in his name. 


* *£+ *©* *©* *€* *€* © * 


262 By Mr. Hantman: 


Q. I believe you told us, at the time of the luncheon recess, that you did 
give to Mr. Thorne a note on the Plyers Mill Road property and received in ex- 
change the sum of $6,000. That is correct, is it not? A. The original transac- 
tion, is that what you’re speaking of ? 

Q. Yes, sir. A. Yes, he gave me the six thousand. 

Q. Now, there came a time, did there not, Mr. Allen, when you and Mildred 
Peters went to see Mr. Thorne and told him you were having difficulty collecting 
the rents from that property and that the value of the property was depreciating ? 
Isn’t that true? A. As well asI can recall, I think Mrs. Peters had the first 
263 conversation with Mr. Thorne about transferring the note on Plyers Mill 
Road over on 2024 P. 
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Q. And then you had the second conversation with him ? A. At some 
period of time before the transaction was made, I talked to him. 

Q. And at that time, Mr. Allen, didn’t you tell him that the property was 
depreciating, that you were having difficulty collecting the rents and that it 
might be well to exchange the note he held on Plyers Mill Road for a second 
trust note on 2024 P Street, Northwest? A. No, sir, I don’t recall telling him 
that. Mrs. Peters may have told him that. : 

Q. What do you recall telling Mr, Thorne when you discussed the matter 
with him? A. Well, there wasn’t too much discussion that I had with Mr. 
Thorne at the time of the transfer from Plyers Mill Road over to 2024 P Street. 
In fact Mrs. Peters had most of the discussion with him. : 

Q. What was the nature of the discussion you had? You say there wasn’t 
much. What was there? A. Well, as well as I can recall, it’s been so long ago, 
it was just that the property -- I just don’t recall too much conversation with 


Mr. Thorne because Mrs. Peters handled most of this transaction. 


(264 


Q. It’s true --. I’m sorry. Were you through? Ae Yes, sir. 


Q. It’s true, is it not, that Mr. Thorne agreed to make an exchange of the 
note on Plyers Mill Road that he had purchased from you for another second trust 
note on 2024 P Street, Northwest? A. Yes, that’s true. | 

Q. Now, at the time, you were trying to get Mr. Thorne to sign the release 

of the second trust note he held on Plyers Mill Road, were glee not? A. WasI 


trying to? | 
Q. You were trying, were you not? A. Yes, there was a transaction there 


to release this note at Plyers Mill Road. : 

.Q. And there came a time when you obtained a ne from Mr. Thorne 
in connection with the note he held on Plyers Mill Road, did you not? A. Mr. 
Hantman, I don’t recall ever receiving that. Now, whether Mrs. Peters did or 
not, I don’t know. | 

.Q. Do you know whether or not the trust on that property was released 
in time? A. I think it was, yes, sir. | 

Q. And then there came a time when you were supposed to give Mr. Thorne 
the trust note on 2024 P Street, isn’t that correct ? A. Yes, sir. 
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265 Q. And isn’t it a fact, sir, that you and Mrs. Peters, in the presence of 
Mr. Thorne, advised him that you didn’t have the note and trust on 2024 P 
Street because Doctor Brady was asleep and you couldn’t get him to sign the 


note and trust? A. No, sir, I don’t recall any conversation about Doctor Brady 


being asleep. 
Q. Did you ever make such a statement to Mr. Thorne? A. No, sir, I am 


certain that I never made such a statement. 

Q. It is true that Doctor Brady worked nights, isn’t it? A. A good bit of 
his practice was at night. Sometimes he went to the office in the daytime. 

Q. Now, with respect to the Thorne trust note and deed of trust, I’d like 
to show you Government’s Exhibits 5 and 6 in evidence and ask you if, after 
looking at them, you can tell us who prepared them? A. (Examining) 

Q. All right, Mr. Witness. A. As well asI recall, sir, I typed these notes. 
Mrs. Peters gave me -- instructed me on the information to put on. I did the 
typing of the note, as well as I can recall. 

Q. It’s true, is it not, Mr. Allen, that you did, in fact, appear before Mr. 

266 Robert Corish, a notary public in the Mayflower Hotel, and sign the name 
Jack Brady to the note and trust on that place on the date indicated thereon 7 
A. Yes,I signed this note, sir. 

Q. In the presence of Mr. Corish? A. The name is on here. I don’t 
remember -- 

THE COURT: Did you tell the notary that your name was Brady ? 

THE WITNESS: He asked me -- yes, I believe he did ask that. 

THE COURT: Did you tell him that you were Brady ? 

THE WITNESS: I told him that I was authorized to sign this name. 

THE COURT: Did you tell him what your name was ? 

THE WITNESS: No, sir. 

By Mr. Hantman: 

Q. Now, at the time you sold this note and trust to Mr. Thorne, did you 
tell Mr. Thorne that you had signed Doctor Jack Brady’s name tothe note and 
trust? A. No, sir, I didn’t tell him. Mrs. Peters said she had told Mr. Thorne -- 

THE COURT: No, no, just answer questions that are asked. 
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THE WITNESS: I’m sorry, your Honor. 
By Mr. Hantman: 
| 267 Q. Now, at the time you sold this note secured by this deed of trust to 
_ Mr. Thorne, you knew at that time -- that you now have before you -- you were 
aware, were you not, that there was a note that you had previously sold to Mr. 
Bartow? A. Yes, sir, there was a note to Mr. Bartow. : 

Q. You sold Mr. Bartow his instrument DDE Cara ety a year earlier, 
had you not? A. I believe that’s correct; sir. | 

Q. Now, when you -- strike that please. Will you look at Government’s 
Exhibit No. 5, please, in evidence, and look up at the very top, and in the de- 
scription as to the type of note that you were selling, do you see on there ‘Given 
for $8,000 and secured by second deed of trust ?’’ A. Yes, I see that. 

Q. Now, that wasn’t true, Mr. Allen, when you typed that in there, was it? 
A. Well, I had an understanding, sir, that -- 
THE COURT: Just answer the question. 
THE WITNESS: Would you repeat the question. 
THE COURT: Let the reporter read the question. 
(Pending question read by the reporter.) i 
THE WITNESS: Well, when it was prepared I understood it would be true, 

sir. ! 

268 By Mr. Hantman: : : 

Q. You told us prior to the luncheon recess, did you not, sir, that you 
knew that Mr. Bartow was purchasing the second deed of trust on 2024 P Street, 
Northwest, did you not? A. Yes, sir, he did -- 2 

; Q. And can you give this Court any explanation as to how, if you sold Mr. 
Bartow a second trust note, you could also sell Mr. Thorne a second trust note 
on the same piece of property? A. Well, I really didn’t understand -- the way 
I understood this transaction, Mrs. Peters said the Bartow note would be paid 
off. : 

Q. Did you determine for yourself that the Bartow note had been paid off? 
A. No, it hadn’t been paid off. She said it would be paid off. 
Q. You were making payments on the Bartow note right along weren’t you? 


A. Yes, sir. 

Q. Didn’t you, in fact, go down to the Bartow Realty Company yourself on 
various occasions and pay that note both in cash and by check ? 

THE COURT: Was that note paid off? 

MR. HANTMAN;: The note eventually was in default, your Honor. 


269 THE COURT: No. You asked him whether he paid that note. 
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MR. HANTMAN: I see your Honor’s point. May I reframe the question? 

THE COURT: Yes. I think you have to be exact in those matters, other- 
wise you have a very confusing record. 

MR. HANTMAN: I agree with your Honor. 

By Mr. Hantman: 

Q. Didn’t you, on various occasions, Mr. Allen, go down to Mr. Bartow’s 
office and make payments in connection with the note that he had purchased from 
you? A. Yes, sir, I made the payments. 

Q. Then, do you have any explanation, Mr. Allen, how you could sell Mr. 


Thorne a second trust note on this piece of property having previously sold Mr. 


Bartow a second trust on the same piece of property ? 

MR. BERLOW; I object, your Honor. That is repetitious. He gave his 
explanation. He said the Bartow note -- 

THE COURT: Do not tell us what he said. What are you rising for? 

MR. BERLOW: I object. 

THE COURT: Objection overruled. Do not make statements. If you make 
an objection, make it in legalform. There is a reason for my insisting on all 
members of the Bar when they note objections, to do it in a legalistic form, be- 
cause unless you do, there is always a possibility of a witness getting a hint from 

something that counsel says. 

MR. BERLOW: I am sorry, your Honor. 

THE COURT: It is not purely an arbitrary insistance on my part. 

MR. BERLOW: I understand. 

THE COURT: Objection overruled. You might read the question. 

(Pending question read back by the reporter as follows:) 

‘Q Then, do you have any explanation, Mr. Allen, how you could sell Mr. 
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Thorne a second trust note on this piece of property having previously sold Mr. 


Bartow a second trust on the same piece of property?’ — 

THE WITNESS: Well, as I said before, Mrs. Peters told me there would 

be some arrangement to pay off the Bartow note. | 
* * * *€* KK KK * 

By Mr. Hantman: 

Q. I will ask you,. Mr. Allen, whether or not it isn’t a fact that on January 
23, 1956, almost six months after the transaction with Mr. Thorne, you didn’t, 
in fact, make a payment in connection with the note that had previously been 

| gold to Mr. Bartow? A. Did I make a payment at that date ? 
271 Q. Yes, sir. A. I don’t recall, sir, but if you have record of it. 

MR. HANTMAN: If your Honor please, it is in connection with Govern- 
ment’s Exhibit 9 which the Clerk has marked for identification, one of those re- 
ceipts has some information on it I’d like to pass to the witness, if I may. 

THE COURT: Very well. : 

_ By Mr. Hantman: 

Q. I’d like to show you a receipt, dated January 23, 1956, of the Bartow 
Realty Company, and ask you if this refreshes your recollection at all as to 
whether or not you made such a payment, sir? A. (Examining) Yes, sir, I 
guess I did according to this record. 

*x* * *£* * *£* * KF * | 
272 THE COURT: You are trying to show, are you not, that although the 
Thorne note is referred to as the second trust note in its text, actually it was 
a third trust note ? 

MR. HANTMAN: That is correct. 

THE COURT: Very well, I think you have covered that.. 

By Mr. Hantman: : 

Q. Now, in connection with Government’s Exhibit 5 in evidence, Mr. Allen, 
you didn’t endorse that note anywhere with the name of Ralph Allen, did you? A. 
No, sir. | 

-Q. And there is nothing on that instrument, whatsoever, that gives to Mr. 
Thorne the right to have recourse as against anybody but Doctor Brady, isn’t that 
true ? A.I don’t know what the law -- the law on that, sir. 
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Q. You sold other notes, have you not, sir? — 

THE COURT: Well, I suppose that is a question of law. If Doctor Brady’s 
name is the only name on that note, then there is nobody else against whom re- 
course may be had. 

By Mr. Hantman: 

Q. Now, there came a time -- 

THE COURT: Just a moment. 

MR. BERLOW: I would like to be heard on that statement of the law. I don’t 
believe that is the law. 

THE COURT: You may come to the bench. 

273 (The following proceedings were had at the bench, the witness having stepped 
down from the stand.) 

MR. BERLOW: If Ralph Allen had authority to sign Jack Brady’s name as his 
own name, Ralph Allen is clearly liable on that note. 

THE COURT: No. If he had authority to sign Brady’s name and lawfully 
signed Brady’s name, then Allen would not be liable. That is the law. And Brady - 
would be. 

However, the contention is that Brady’s name was forged by Allen. In either 
respect, Allen is not liable on the instrument. We will proceed, gentlemen. 

(The following proceedings were had in open court, the witness having re- 
sumed the witness stand.) 

By Mr. Hantman: 


Q. Now, there came a time, did there not, Mr. Allen, when Mr. Thorne came 
to 2020 P Street, Northwest, and visited with you and Mrs. Mildred Peters? .A. 
Yes, sir. 

Q. And that was in connection with the Government’s Exhibit No. 5 and 6 
that are in evidence, was it not? A. Not that alone, sir. 


Q. What else did he come to your apartment for? A. He came up to talk 
to Mrs. Peters and I about -- he was talking to her about the note he had on 2020 
274 and he wanted to be paid on that or else was going to foreclose on it. And he 
also asked about -- discussed the payment on this too. 
Q. Your note, there, and I am referring to Government’s Exhibit 5, was de- 
linquent at that time, was it not? A. Yes, sir. 
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Q. And wasn’t there a conversation about a title report A. Yes, sir, 
he mentioned something about a title report. | 

Q. And didn’t Mrs. Peters ask you, at that time, “Should we tell him, 
Ralph’?? A. No, sir, I don’t recall any such statement. | 

Q. Do you recall any statement made by either you or Mrs. Peters at 
that time in Mr. Thorne’s presence that ‘‘We are advised by counsel not to 
talk to you about this matter’?? A. Well, later -- no, didn’t make any state- 
ment at that time. | 

Q. Was there any statement similar to that made on any later occasion ? 
A. Later on in the conversation I told him to go see the lawyer, our lawyer, be- 
cause he was getting ready to foreclose on 2020. | 

Q. You refused to discuss the promissory note, Government’s Exhibit 
No. 5, or the trust, with Mr. Thorne? A. Well, he said he was demanding pay- 
ment -- | : 

275 THE COURT: Just answer the questions. Did you z did you not? 

THE WITNESS: DidI refuse to discuss it ? : 

By Mr. Hantman: 

Q. Yes. A. Well, no,sir, I didn’t refuse to discuss the note that is here 





before me. 





276 By Mr. Hantman: 
Q. Now, with respect to your direct examination concerning the conversa- 
tion you had with Doctor Brady about the authority to sign his name, will you 
* tellus, sir, what it was Doctor Brady said to you in that connection? A. He 
said it would be all right -- you want me to tell the whole thing ? 
Q. No, just tell us what he said. A. He just said it would be all right to 
sign his name. | 
-Q. You told us in your direct examination that he made the statement, 
‘Since it was your property, you could do with it whatever you want’’. Is that 
what he said? A. Well, he did say that, but I didn’t go = -- I didn’t know what 
explanation you wanted me to go into. : 
277 Q. Now, did you ever tell Doctor Brady that you had, in fact, signed his name 
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to either Government’s Exhibit 3, the note sold to Mr. Bartow, or the note sold to 
Mr. Thorne? A. No, sir, I didn’t tell him. 
* *¥* * * *©* & KK * 
REDIRECT EXAMINATION 

By Mr. Berlow: 

Q. Where is Mildred Peters now, Mr. Allen? A. She is in a mental insti- 
tution, I understand, in Tennessee. 

THE COURT: She is where ? 

THE WITNESS: In an institution in Tennessee, I understand. 


By Mr. Berlow: 
Q. A mental institution, did you say? A. Yes, sir, I understand. Some 


type of institution. 

Q. When is the last time that you saw Mildred Peters? A. It was two 
years ago this month, I think the last part of November. 

Q. What was her condition at that time ? A. Well, she had a stroke right 
after she had to move out of her building at 2020 P Street. Mr. Thorne had fore- 
closed on her and the day that she had to move, that night she had a stroke. 
And she was in the hospital unconscious for a period of time. ; 

278 Q. You haven’t seen her since? A. No, sir, I haven’t. 

Q. Prior to this case, Mr. Allen, had you ever been indicted -- 

THE COURT: You know that is not proper. | 

MR. BERLOW;: I didn’t know that , your Honor. 

THE COURT: You have no right to ask that. You know that. Redirect 
examination must be confined to matters concerning which the witness was in- 
terrogated on cross examination. 

Beyond that, that particular question is not proper. 

By Mr. Berlow: 

Q. Mr. Hantman inquired as to the mortgages -- I will withdraw that. 
Mr. Hantman inquired as to the value of 2020 P Street -- 2024 P Street when it 
was transferred to you by Mildred Peters. Now, do you recall how many mort- 
gages there were on it at that time? A. Well, there was the B. F. Saul -- 

THE COURT: The question is how many were there ? 
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THE WITNESS: I think there were 3, sir. 

By Mr. Berlow: | 

Q. And do you recall, approximately, what their total amount was? A. 
No, sir, but just as a rough figure, it must have been about twenty five thousand. 

279 Q. And did you make payments on those mortgages ? | 

THE COURT: You have been over that. 

By Mr. Berlow: 

Q. When you sold that note to Mr. Bartow, that was a third trust note, was 
"it not? A. When I sold the note to Mr. Bartow ? 
| Q. Well, before you sold it there were two trusts on it, were there not? 


| 


| 


A. Yes, sir. 

Q. And the second trust held by Dallas Grady was paid off, was it not? 
A. Yes, sir. 

: MR. BERLOW: I have no further questions. 

MR. HANTMAN: There is no re-cross. 

THE COURT: You may step down. 

ss ak eo x (x * x 5 5 
287 MR. HANTMAN: Mr. Bartow. | | 
288 MR. BERLOW: Your Honor, may we approach the bench? 

THE COURT: Yes. ! 

(The following proceedings were had at the bench.) _ 

MR. BERLOW: I move that this witness be not permitted to testify in view 
of Mr. Hantman’s objection to Mr. Stoppelli’s testimony. He is a witness to the 
fact and he has been sitting here. | 

THE COURT: You know perfectly well that the rule excluding witness does 
not apply to rebuttal witnesses. You ought to know it by this time, after all the 


(Witness excused.) 


| 


years you have been trying cases. 
MR. BERLOW: Thank you, your Honor. 
*x* * * * *€* &* © * 
NORMAN H. BARTOW 
called on behalf of the government in rebuttal, and seen been previously sworn 
was examined and testified as follows: 
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DIRECT EXAMINATION 

By Mr. Hantman: 

Q. Mr. Bartow, with respect to Government’s 3 and 4 in evidence, they 
being the note you purchased from the defendant and the trust securing it, were 
you ever told by the defendant, Allen, that he had authorization to sign the name 
of Jack Brady to that instrument? A. No. 

289 Q. Did the defendant ever tell you that he did, in fact, sign the name of 
Jack Brady to each of those documents? A. No. 
MR. HANDMAN: I have no further questions , your Honor. 
CROSS EXAMINATION 

By Mr. Berlow: 

Q. Did you ever ask him about it? A. No. 

MR. BERLOW: Nofurther questions. 

x * * * *€ x * 

THE COURT: Will counsel come to the bench? 

(The following proceedings were had at the bench.) 

THE COURT: While we are waiting for these character witnesses we can 


dispose of other matters. Have you any requests for instructions ? 
MR. BERLOW: Yes, I do. 
MR. HANTMAN: No. 
THE COURT: I will take them now. 
MR. BERLOW: I have not had them typewritten in formal form. 


* * * *€©* *£* *&* KX * 


290 THE COURT: I will take it orally then although I do not know why you did 
not have it typewritten. It is a pretty important case. 
* * * x * He MS ite 
MR. BERLOW: My request is that the jury be instructed that if they have 
291 a reasonable doubt as to whether or not Ralph Allen, the defendant, has an 
honest believe that he had authority to’ sign Jack Brady’snamethen they must 
bring in a judgement for the defendant. 
THE COURT: What would you say: about that, Mr. ‘Hantman? Of course, I 
am going to instruct the jury that one of the elements ‘that the government must 
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establish is intent to defraud. 

R. HANTMAN: I was going to ask your Honor about that. I take it your 
Honor will tell the jury that this intent to defraud need only be a general intent 
to defraud if there is -- : 

THE COURT: I do not use the word general. Do not forget that I am 
talking to a group of laymen when I instruct the jury. I am going to instruct 
the jury that one of the elements that they must find in order to convict or one 
of the elements the government must establish is intent to defraud and, of 
course, if the government does not establish that then there can be no convic- 
tion. | 
But, I am also going to add that intent to defraud is a state of mind. No 
one can delve into the recesses of the human mind and the intent can be inferred 
from surrounding circumstances. ! 

MR. HANTMAN: But, I was more concerned with, your Honor, did not 
intend to defraud either Mr. Bartow or Mr. Thorne, could be intent to defraud 
anybody. : 

THE COURT: Of course. 

MR. HANTMAN: Yes, sir, under the Milton case in ‘our jurisdiction. 

THE COURT: I do not know what case you are referring to. 

MR. HANTMAN: I have the citation, if your Honor is interested. 

MR. BERLOW: My request, your Honor, perhaps it isn’t clear -- 

THE COURT: Yes, I got your request. I am asking Mr. Hantman if he 
wants to comment on your request. : 

R. HANTMAN: I would say to your Honor that if the jury believed beyond 
a reasonable doubt that the defendant did, in fact, actually have authority to sign 
the name of Doctor Brady, then I would agree that in all probability it would not 
be forgery. 

THE COURT: I think the defendant is entitled to that instruction. But, I 
want you to type it out for me and hand it back in the morning. 

MR. BERLOW: I will be very glad to do that. 

THE COURT: Because it is very unhandy to take oral requests and, as a 
matter of fact, the rules authorize the Court not to accept any requests for in- 














structions except in writing. 
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293 Now, have you got any others ? 

MR. BERLOW: No, that is the only one, your Honor. I would rely upon 
your Honor’s general prayers. 

THE COURT: I think that is reasonable. Now, suppose you write it out 
and hand it to me in the morning because we are not going to let this case go to 
the jury this afternoon. 

How much time do you want for summing up? 

* * * FE KK KF KX 
294 THE COURT: Now is there anything else before we proceed ? 
MR. HANTMAN: No, your Honor. 
MR. BERLOW;: I have nothing. 
* * *£* *&£©* *&* * K 
298 (The following proceedings were had at the bench.) 

MR. HANTMAN: Just so the record will be clear, if your Honor please, 
your Honor may recall that when this case started, your Honor raised the 
question as to whether or not the statute of limitations might not operate ex 
post facto with respect to this ? 

THE COURT: Yes, I have given some thought to the matter and I decided 
that if the question of law is an open question, I would not decide it against the 
government without having the case finished and possibly determine it ona 
motion in arrest of judgement so the question could be reviewed on appeal of 
either side. 

MR. HANTMAN: I merely wanted to call your Honor’s attention to the 
case of United States versus Kurrenknabe, in 136 Federal Supp. 17, which in- 
dicates that the statute of limitations as amended is not an ex post facto statute. 

x* x« * x x*« * * * 
300 THE COURT: I thought about this matter and I am nott quite sure, I 
have some doubt about it, but I decided this, that if I have to rule against the 
government on this question, I would do so, in case of a conviction, on motion of 
arrest of judgement and not in any other way because I would want to put both 
sides in a position where they could secure review of my ruling on that question. 

Whereas, if I ruled during the trial against the government, the government 

has no appeal. | 





Ease 
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MR. HANTMAN: Yes. I merely wanted to point out to your Honor that the 
government’s position, with respect to the amended statute of limitations, is that 
that being a matter of procedure under Hopt versus Utah, in 110 U.S. 574, it being 
a matter of procedure, it would not operate as an ex post facto statute. 

THE COURT: I think that is arguable, Mr. Hantman, but on the other hand, 
there are some old cases in the Supreme Court, I believe, that hold that a change 
in the rule of evidence might be an ex post facto law and yet the law of evidence is 
in the field of adjective law. That is really what bothered me. ButI do not expect 
either one of you gentlemen to be ready to argue the question now. 

MR. HANTMAN: I merely wanted the record to be complete inasmuch as the 
question was open. 

301 THE COURT: This case is helpful. Anyway there is one District Court that 
supports the government on this point. Very well. Thank you. 
x* * *£* * *€* *€* KX 

MR. BERLOW: At this point, your Honor, I think I would like to renew this 
argument as to the 8 counts in the indictment, the forgery and uttering matter. 

THE COURT: You want to renew your motion? I think this is proper and I 

will adhere to my ruling. 





* * * *£* * & * 


CLOSING ARGUMENT BY COUNSEL ON BEHALF OF THE GOVERNMENT 
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CLOSING ARGUMENT BY COUNSEL ON BEHALF OF THE DEFENDANT 
316 MR. BERLOW: 


* * ok * * * oK * 
320 Now, why is there a fight over that? Because Brady has for the first — 
at the end of four years, Brady has come in and said, ‘1 did not authorize --’ 
THE COURT: There is no evidence as to what claims are made in this 
civil suit in this case. | 
MR. BERLOW: My recollection of the evidence, a Honor, is that Brady, 
upon: his examination by myself, was asked whether or not he made any claim to 
the ownership of this property and he stated that in this case he did. 
THE COURT: I did not so understand. I do not eae the evidence to 
be that. No. 
321 MR. BERLOW: But, in any event, ladies and gentlemen of the jury, I may be 
incorrect as to my recollection of the evidence, I may leave out evidence that is 
favorable to my client and I may leave out evidence, but it is your recollection 


322 
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that really matters. The point Iam making is this: The point I am making is that 
at the time this note was given, what Allen was doing was just using Brady’s name, 
and he said Brady said, ‘‘You could use my name.” If I sign my name John Smith 
and I say that I am liable as John Smith, I’m liable. I have got to pay the note. 

And I submit to you that Ralph Allen has said he will pay the notes, and if 
they are not paid as a result of the foreclosure -- there is no evidence that they will 
not be paid -- but if they will not be paid, in view of his testimony in this court- 
room, I submit to you Ralph Allen must pay them. He will not pay usury. He will 
pay Mr. Thorne what he is out of pocket, but he will not pay him that two thousand 
dollars that the law does not permit him to extract. And after Allen told him he 
wouldn’t pay him, this lawyer of twenty years experience in the Bar of the District 
of Columbia brought these notes down to the District Attorney, who initiated this 
prosecution -- 

THE COURT: There is no evidence of that. You are going outside of the 
record. 

MR. BERLOW: The evidence is, your Honor, as I understand it, that Thorne 
did bring these notes to the District Attorney. 

THE COURT: There is no evidence of that whatever. 

MR. BERLOW: He testified -- 

THE COURT: Your client testified that Thorne threatened that he would do 
so. Thorne denied it. There is no evidence whatsoever that Thorne brought the 
notes down to the District Attorney. } 

MR. BERLOW: I’m sorry, your Honor. 

THE COURT: Is my statement of the evidence correct ? 

MR. HANTMAN: That is my understanding of the evidence. 

THE COURT: I think counsel has to be very careful in stating the evidence. 

MR. BERLOW;: Yes, I.am sure your. Honor will instruct the members of the 
jury that it is their recollection that matters. 

THE COURT: I know, but counsel must not mislead the jury. 

MR. BERLOW: That is not my -- 

THE COURT: I am sure you did not intend to mislead the jury, I am sure it 
is an error of memory on your part, but you have to be careful to remember cor- 


rectly. You may proceed. 
: * * *©* © © © © * 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF co-uuEs 


UNITED STATES OF AMERICA, | 
ve ‘Criminal No. 702-58 
RALPH ALLEN, : : 
DEFENDANT’S INSTRUCTION NO. 3 

Wherever authority is given to sign the name of another to a writing, 
there can be no forgery and where one makes an instrument in good faith with 
the honest belief in his authority to do so, he is not guilty of forgery. 

If you have a reasonable doubt as to whether or not authority was given to 
sign the name of another, you must bring in a verdict of not guilty. 
(Written across face of document - Denied except as otherwise H J ) 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS (Continued) 
* * * mK * * * * ! 


337 Friday, November 7, 1958 
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+ 338 CHARGE TO THE JURY 


Ladies and gentlemen of the jury, the defendant, Ralph H. Allen, is on trial 
on charges of forging certain notes and deeds of trust, and uttering them. The 
word ‘“‘utter’’ is a legal term for what we would popularly call ‘‘passing.’’ It now 
becomes your duty to determine whether the defendant, Allen, is guilty or not 
guilty of the offenses with which he is charged. Before discussing the case, how- 
ever, in view of the fact that this is the first trial in which members of this month’s 
panel have participated, I will begin by very briefly outlining to you the respective 
duties of the Court and the jury. Under the system of jury trials that prevails in 
the federal courts, it is the function and the duty of the Court, that is, it is my func- 
tion and my duty, to instruct the jury as to the rules of law that must govern in the . 
disposition of the case. The jury is bound and obligated to take the law from the 
Court and to follow the Court’s instructions as to the law. On the other hand, the 
jury are the sole judges of the facts, and the jury determines the facts themselves 
on the basis of the evidence, and solely on the basis of the evidence introduced at the 


trial. : 


339 The Court has still another function to perform under our system of jury 


trials in addition to instructing the jury as to the law, and that is to summarize 
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the evidence, to discuss the facts and the evidence, and even comment on them to 
the extent to which the Court deems it advisable or desirable to do so. But, I 
want to caution you that the Court's summary of the evidence and the Court's dis- 
cussion and comments on the facts and the evidence are not binding on you. They 
are only intended to aid and assist you, and you need attach to them only such 
weight you deem wise and proper and to the extent you find them helpful. If your 
recollection, or your understanding, or your view of the evidence differs in any 
particular from the Court's recollection or understanding, or the Court's view 
of the evidence, then it is your recollection, your understanding, and your view 
of the evidence that must prevail, because, and I repeat, the final decision on the 
facts is entirely within your domain. My instructions are binding on you only as 
concerns the law. With these prefatory remarks, I shall proceed to a discussion 
of the case before you. As I said to you a moment ago, and as you have heard 
through the trial, the defendant, Ralph H. Allen, is charged with forging the name 
of Jack D. Brady on two notes and on two deeds of trust, and with uttering those 
notes and those deeds of trust, that is, with passing them to somebody else. 

340 The indictment in this case names two defendants: Ralph H. Allen and Mil- 
dred K. Peters. Mildred K. Peters is not before the Court at this time. Ralph H. 
Allen is alone on trial at this time before this Court. Consequently, you will only 
consider the case of Ralph H. Allen, and your verdict will be directed only as to 
Allen, and you will ignore all references to Mildred Peters in the indictment. 

The indictment consists of eight counts. The first count charges the defendant 
with forging the name of Jack D. Brady on a deed of trust note on July 9, 1954. 
The second count charges the defendant, Allen, with uttering this note; that is 
what is popularly known as passing it. The third count charges the defendant with 

; forging the name of Jack D. Brady on a deed of trust. The fourth count charges 
him with uttering, that is, passing, this deed of trust, and in each instance it 
charges that what the defendant did was done with intent to defraud. 

The fifth count relates to a deed of trust note executed about a year later, 
June 2, 1955, and charges the defendant with forging the name of Jack D. Brady on 
that note. The sixth count charges him with uttering this note. The seventh count 

341 charges the. defendant with forging the name of Jack D. Brady on a deed of 
trust at about the same time, June 21, 1955, and the eighth count charges the de- 
fendant with uttering this deed of trust. In each instance, again, it is charged that 
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what the defendant did was done with intent to defraud. 

It is your duty to determine whether the defendant is guilty or not guilty 
of the charges on which he is being tried, and which I have summarized. You 
will find a separate verdict on each of the eight counts and in each instance 
your verdict should be guilty or not guilty. You decision must be reached on 
the evidence adduced at the trial. You must arrive at your conclusion calmly, 
deliberately, impartially, and objectively, without any feeling or emotion, with- 
out any sympathy on one hand, or anger on the other, or any other feeling or 
emotion. ) 

I will commence my instructions on the law with summarizing a few basic 
principles that are applicable to all criminal cases, including, of course, this 
one, and I shall do so in a little greater detail and perhaps a little more elabor- 
ately than I otherwise might, in view of the fact that this is the first trial in 
which members of this month’s panel have participated. | 

342 First, the fact that a defendant has been indicted and is charged with a 
crime is not, in itself, to be taken as an indication of guilt, because an indictment 
is merely the machinery and the procedure by which the defendant is brought be- 

fore the Court and is placed on trial. : ; 
Secondly, every defendant in a criminal case is presumed to be innocent. 

This presumption of innocense attaches to him throughout the trial. 

Third, the burden is on the Government to prove the defendant guilty beyond 

a reasonable doubt. Unless the Government sustains this burden and proves be- 

yond a reasonable doubt that the defendant has committed every element of the 
offense with which he is charged,the jury must find him not guilty. I repeat, the 
burden is on the Government to prove the defendant’s guilt beyond a reasonable 
doubt. But, proof beyond a reasonable doubt does not mean proof beyond all doubt 
whatsoever. It means proof to a moral certainty and not necessarily proof to an 
absolute or mathematical certainty. By a ‘‘reasonable doubt,’ as its very name 
implies, is meant a doubt based on reason, and not just some whimsical specula- 
tion or capricious conjecture. I know that some find the term ‘‘cbeyond a reasonable 
doubt’? somewhat formidable and perhaps a little difficult, and I like to explain the 


meaning of the term in simple everyday phraseology. 
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343 ‘‘Proof beyond a reasonable doubt’”’ means the following: If, after an im- 
partial comparison and consideration of all the evidence, you can say to your- 
self that you are not satisfied of the defendant’s guilt, then you have a reason- 
able doubt. But, on the other hand, if, after such an impartial comparison and 
consideration of all the evidence, you can truthfully and candidly say to your- 
self that you have an abiding conviction of the defendant’s guilt, such a convic- 
tion as you would be willing to act upon in the more weighty arid important mat- 
ters relating to your own affairs, then you have no reasonable doubt. In other 
words, proof beyond a reasonable doubt is such proof as will result in an abiding 
conviction of the defendant’s guilt on your part; such a conviction as you would 
be willing to act upon in the more weighty and important matters relating to your 
own affairs. 

In determining whether the Government has established the charges against 
the defendant, you will consider and weigh the testimony of all the witnesses who 
have testified at this trial as well as all the circumstances concerning which 
testimony has been introduced. Circumstances, at times, cast an illuminating light 
on oral testimony. You are the sole judges of the credibility of witnesses. I mean 
by that, that it is for you and for you alone to determine whether to believe any 

344 witness and the extent to which any witness should be credited. In case 
there is any conflict in the testimony, and there is conflict in this case on some 
points, it is your function to resolve the conflict and to determine where the truth 
lies and what the fact is. 

In reaching a conclusion as to the credibility of any witness and in weighing 
the testimony of any witness, you may consider any matter that seems to you to 
have a bearing on the question. For instance, you have a right to consider the de- 
meanor and the attitude of the witness on the witness stand, the witness’ manner 
of testifying, whether the witness impressed you as a truthtelling individual, 
whether the witness impressed you as having an accurate memory and recollec- 
tion, whether the witness has any motive for not telling the truth, whether the 
witness had full opportunity to observe the matters concerning which the witness 
has testified, whether the witness has any interest in the outcome of this case, and 
any other matter or factor which may seem to you to bear on the question as to 
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whether any witness should be believed, and the extent to which he should be 
believed. If you find any witness willfully testified falsely as to any material 
fact concerning which that witness could not have reasonably been mistaken, 
you are then at liberty, if you deem it wise to do so, to disregard the entire 
testimony of that witness, or any part of that witness’ testimony. 

The defendant has called two witnesses to testify to his good character 
and reputation. Such evidence is admissible as a matter of law. Taken and 
weighed in connection with all the evidence in the case, evidence of good charac- 


ter may, in itself, create a reasonable doubt where one otherwise might not ex- 
ist. In fact, the circumstances may be such that an established reputation for 
good character would alone create a reasonable doubt, although without it the 
other evidence would be convincing. This evidence is one of the matters for 


the jury to consider. ! 

This brings. me, ladies and gentlemen of the jury, to the facts and issues in- 
volved in this case. Testimony has been given concerning a great many details, 
as is natural in most trials, but a great many of them can be swept away, and the 
governing salient facts can be summarized very simply, and I shall endeavor to 
reduce the issues to their most simplest form so as to lighten your task. 

Before I begin to summarize the evidence, I want to repeat again what I 
said at the beginning of my remarks. What I say about the evidence is not bind- 
ing on you; it is intended merely to help you. You are the sole judges of the 
facts and of the evidence, and it is your recollection of the evidence that must 
govern if it differs in any respect from the recollection of anyone else. 

346 The basic facts are simple and few, and they are the ones that you must con- 
sider. : 

The defendant was the owner of a house at 2024 P Street. How he acquired 
it and in what manner and for what consideration is immaterial. He had judg- 
ments against him and he wanted to avoid his creditors, and wanted to prevent this 
property from being reached by his creditors, and so he asked his friend, Doctor 
Brady, for permission to transfer the title of this property to Doctor Brady. Doc- 
tor Brady consented. The defendant then executed the deed of this property to 
Doctor Brady and recorded the deed in the office of the Recorder of Deeds, so that 
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on the record the title was transferred from the defendant to Doctor Brady. A 
few days later, however, to protect himself, the defendant prepared a deed back 
to himself from Doctor Brady, which he got Doctor Brady to sign, thereby get- ~ 
ting the title back in himself, but the defendant did not record that second deed 
for a couple of years. Consequently, on the record, in the.Recorder of Deeds 
office, the title to this property was in Doctor Brady, but there was a secret 
unrecorded deed back from Doctor Brady to the defendant so that the real owner 
was the defendant. 

On two separate occasions, two years apart, the defendant desired to borrow 
money on the security of this property, and to do so, on each occasion, he exe- ‘ 

347 cuted a note and a deed of trust. Since the record title was in Doctor Brady’s 

name, he signed Doctor Brady’s name to each of the two notes and to each of the 
two deeds of trust, and on each occasion he transferred the note and the deed of 
trust, that is, uttered them, as the legal term is, to the person making the loan, 
and the charge against the defendant is that he forged Doctor Brady’s name to 
each of the four documents and that he uttered them all with intent to defraud. 

Those are the simple facts in this case. There have been a great many de- 
tails concerning this testimony that were introduced, but they are, very largely, 4 
Side issues, and what you have to bear in mind are the salient facts that I have 





just summarized. 

The facts that I have just summarized, as I understand, are not in dispute. 
There are other facts that are in dispute concerning which I shall refer in a mo- 
ment. 

This brings me to the specific rules of law that must govern the disposition . 
of this case and of the issues. Forgery and uttering are defined in the District 4 
of Columbia Code as follows, and I shall read to you the pertinent portions of 
this definition: ; 

348 ‘Whoever, with intent to defraud or injure another, falsely makes any 
writing which might operate to the prejudice of another, or passes, utters or pub- 
lishers . as true and genuine, any paper so falsely made, knowing the same to 
be false or forged, with the intent to defraud or prejudice the right of another, 
shall be punished’’ by the penalty that the statute specifies, and to which I shall 
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not refer. In analyzing and paraphrasing this statute, in order to constitute the 
crime of forgery, three elements must exist. 

First, there must be a falsemaking, as the law ae of some written instru- 
ment. To forge a signature to a written instrument constitutes a false making of 
the instrument, and that is the charge in this case so far as the charge of for- 
gery is concerned. The defendant claims, however, that Doctor Brady gave him 
authority to sign his name, that is, Doctor Brady’s name. If that is true, there 
is no false making, no forgery, and the defendant is not guilty. However, Doctor 
Brady denies that he gave the defendant any such authority to sign his name on 
any such instrument, and it is for you to resolve the conflict and decide what the 
fact was and where the truth lies. In reaching a conclusion, you might consider 
whether it is likely that Doctor Brady would have authorized the defendant, or 

! anyone else, to sign his name to a series of instruments which might create a 

' 349 liability for a large sum of money on the part of Doctor Brady. 

: The second element that must be established is that the instrument, or in- 
struments, charged to have been forged must have been apparently capable of 
effecting a fraud. You have a right to find that these instruments were capable of 
effecting a fraud because, ostensibly, on their face, they would make Doctor Brady 
liable on an indebtedness with which he had nothing to do, and, further, that the 
holder of the notes and deeds of trust may be defrauded because he had a right 
to rely on Doctor Brady being liable, and if Doctor Brady showed the signature 
was a forgery, the note holder might be defrauded. : 

The third element that must be established is that there must be an intent 
to defraud. The intent to defraud need not be an intent to defraud any particular 
or specific person. It can be an intent to defraud anyone; a general intent. An 
intent to defraud is a state of mind; it cannot be proven directly. We cannot delve 
down into the recesses of the mind of another person. It is impossible to see the 
operations of the human mind. Fraudulent intent can be proven only indirectly. 
The jury has a right to infer intent to defraud from the surrounding circumstances; 
from things said and things done, and even from the act itself, bearing in mind that 

— 350 every reasonable person is presumed to intend the natural consequences of 
his acts. Whether an intent to defraud should be inferred or not is for you, ladies 
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and gentlemen of the jury, to determine. The defendant denies that he had an 
intent to defraud. You are not bound to accept his denial. It is for you to de- 
cide whether to believe him or not. 

To be sure, if the defendant honestly believed that he had a right to sign 
Doctor Brady’s name, there was no intent to defraud, but you are not bound to 
take his statement for the fact that he honestly believed he had a right to sign 
Doctor Brady’s name. It is for you to determine whether he did honestly be- 
lieve that, irrespective of what he now says, and it is for you to determine how. 
much weight to attach to his testimony. 

On that point, and in that connection, you have to weigh his testimony, the 
testimony of the other witnesses, as well as all the surrounding circumstances, 
and then to decide where the truth lies and what the fact was. You may consider, 
among other matters, the fact that the defendant was admittedly engaged in a 
scheme to conceal his property from his creditors and, thus, to defraud his 
creditors, and that what he did here was done in connection with this scheme. 

You also have a right to consider that at least one of the two notes and deeds of 

trust which were passed as a second trust note and a second deed of trust, was — 

actually a third deed of trust and a third trust note, although the defendant did . 

not disclose that to the person to whom he passed these documents. | 
351 All these matters, and anything else that seems pertinent to you, you have 

a right to consider in determining whether there was in the defendant’s mind an 

intent to defraud, and you must weigh all those circumstances, or any circum- 

stances that you deem pertinent in connection with his own denials, and attach 

such weight as you deem wise and proper to his own denials. 

Again, I repeat, my discussion of the evidence and my comments on the ‘ 
evidence are not binding on you, and if in any respect your view of the evidence 
or your recollection of any item of evidence is not in accord with mine, it is 
your view, and your recollection, that must prevail. 

In arriving at your conclusion, you must use the same practical approach, 
the same ordinary common sense that you would employ in determining any 
other matter that you have occasion to decide in the course of your everyday 
life. 
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In conclusion, you will render a separate verdict as | to the defendant, 
Ralph H. Allen, on each of the eight counts of the indictment. In each instance, 
your verdict should be either guilty or not guilty, and, of course, as you are 

aware, your verdict must be reached by a unanimous vote. 

Are there any objections or suggestions ? : 

MR. BERLOW: May we approach the bench, Your Honor. 

THE COURT: Yes, come to the bench. 

(At the bench:) 

MR. HANTMAN: Is your Honor going to tell the jury to pick their own 
foreman ? 

THE COURT: I will take care of that. 

MR. HANTMAN: I have no objection to the instructions as given. 

MR. BERLOW: Your Honor told the jury that they can consider -- I object 
to that portion of the charge which made reference to the fact that this was a 
scheme to avoid his creditors. | 

THE COURT: Very well. | 

MR. BERLOW: And also, that portion of the charge which made reference to 
the fact that one of the notes was a third deed of trust -- 

THE COURT: Was my statement factually correct ? 

MR. HANTMAN; It was factually correct, Your Honor. 

MR. BERLOW: --rather than a second deed of trust. I am not saying that 

— 353 Your Honor did not state the facts accurately, but I believe that those are 
two distinct matters which are highly prejudicial to the defendant. 7 

THE COURT: Very well. | 

MR. BERLOW;: Other than that, it was, to my mind, a very good lecture in 
criminal law. ! 

THE COURT: Thank you. 

(In open Court:) 

THE COURT: Ladies and gentlemen of the jury, the twelve regular jurors 
may now retire. Upon reaching the jury room you will first select a foreman 
from amongst yourselves who will act as your chairman, will preside over your 
deliberations and speak for you in returning the verdict, and then you will pro- 
ceed to reach a verdict. The twelve regular jurors will please follow the marshal, 
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and the two alternate jurors. will please retain their seats for a moment, 
(Jury retired to the jury room.) 
* sa m * * * % % 
354 THE COURT: Bring in the jury. 
THE CLERK: Who is the foreman? Mr. Foreman, has the jury agreed 
upon a verdict ? 
THE FOREMAN: It has. 
THE CLERK: What say you as to Defendant Ralph H. Allen on the first 
count ? 
THE FOREMAN: Guilty. 
THE CLERK: The second count ? 
THE FOREMAN: Guilty. 
THE CLERK: The third count? 
THE FOREMAN: Guilty. 
THE CLERK: The fourth count? 
THE FOREMAN: Guiity. 
THE CLERK: The fifth count ? 
THE FOREMAN: Guilty. 
THE CLERK: The sixth count? 
355 THE FOREMAN: Guilty. 
THE CLERK: The seventh count ? 
THE FOREMAN: Guilty. 
THE CLERK: The eighth count ? 
THE FOREMAN: Guilty. 
THE CLERK: Members of the jury, your foreman says you find the de- 
fendant guilty as indicted, and that is your verdict so say you each and all. 
MR. BERLOW: May the jury be polled? 
THE COURT: Very well. You may poll the jury. 
(The jury was polled.) 
THE CLERK: The jury has been polled and the verdict is unanimous. 
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/Filed November 7, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





UNITED STATES 
VS. 
RALPH H. ALLEN NO.1, Defendant: 


On this 7th day of November, 1958, came again the parties aforesaid, in the 


Criminal No. 702-58 
Charge - Forgery and Uttering 


manner as aforesaid and the same jury as aforesaid; whereupon after hearing 

the instructions of the Court, alternate jurors Carrie Hall and Florence E. Hafel- 
finger are discharged from further consideration in aS case. The jury retires 
to consider their verdict. 

The jury returns into Court and on their oath say that the defendant is guilty 
as indicted. Whereupon each and every juror is asked if that is his or her verdict 
and each and every member thereof say that the defendant is guilty as charged in 
the indictment. The case is referred to the Probation Officer of the Court and 
defendant is permitted to remain on bond pending sentence. 

Present: By direction of 


United States Attorney ALEXANDER HOLTZOFF 
By Alfred Hantman Presiding Judge Criminal Court #3 


Assistant United States Attorney HARRY M. HULL, Clerk 


Barbara Williamson By /s/ Irene B. Burroughs 
Official Reporter Deputy Clerk 


/Filed November 12, 19587 
MOTION FOR NEW TRIAL 
The defendant, Ralph H. Allen, moves the Court to grant him a new trial 
for the following reasons: | 
1. The Court erred in denying defendant’s motion for eaeauitcan made at 
the conclusion of the evidence. | 
2. The verdict is contrary to the weight of the evidence. 
3. The verdict is not supported by substantial evidence. 
4. The Court erred in admitting evidence of: | 
a) The allegedly spurious title report. 
b) The fact that a third trust rather than a second was transferred. 
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5. The Court erred in charging the jury and in refusing to charge the jury 
as requested. , . 

6. The defendant was substantially prejudiced and was deprived of a fair 
trial by reason of the following circumstances. 

a) The attorney for the Government stated in his opening statement that 
the defendant had refused to make a statement to the police officers at the time 
of arrest. 

7. The Court erred in denying the defendant’s various motions for a mis- 
trial. 

8. And for such other and further reasons as may appear at the hearing 
on the motion. 


/s/ Ralph F. Berlow 

Ralph F. Berlow 

Attorney for Defendant, Ralph H. Allen 

637 Woodward Building, Washington 5, D.C. 


/Filed November 12, 1958/ 
MOTION IN ARREST OF JUDGEMENT 
The defendant, Ralph H. Allen, moves the Court to arrest the judgment 
for the following reasons: 
1, The indictment does not state facts sufficient to constitute an offense 
against the United States. | 
2. The indictment was barred by the statute of limitations. 


/s/ Ralph F. Berlow 
Attorney for Defendant, Ralph H. Allen 
637 Woodward Building, Washington, 5, D.C. 


CERTIFICATE OF SERVICE 
Service of copy of the foregoing Motion in Arrest of Judgment, together with 
Points and Authorities in support thereof, made upon Oliver Gash, Esq., and Alfred 
Hantman, Esqs., United States Attorney, Court House, Washington, D.C., this 12th 
day of November, 1958. 


/s/ (legible) 
For the defendant, Allen 
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/Filed November 21, 19587 
SUPPLEMENTAL MOTION IN ARREST OF JUDGMENT 
The defendant, Ralph H. Allen, moves this Court to arrest the judgment 
for the following reason in addition to those set forth, in the original Motion 
filed herein. ! 
3. The defendant was deprived of a speedy trial as required by the Con- 
stitution of the United States. | 


/s/ Ralph F. Berlow 
Attorney for Defendant, Ralph H. Allen 
Suite 637 Woodward Bldg., Washington 5,D.C. 


CERTIFICATE OF SERVICE : 
I hereby certify that a copy of the foregoing Supplemental Motion in Arrest 
of Judgment was mailed this 21st day of November, 1958, postage prepaid to 
Alfred Hantman, Esquire, Assistant United States Attorney, Court House, Wash- 


ington, D.C. 





/s/ (legible) i 
For the defendant, Allen 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


356 IN THE UNITED STATES DISTRICT COURT 
! FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
versus CRIMINAL ACTION = 702-58 


RALPH H. ALLEN, Defendant ) 


Washington, D. C.; December 12, 1958 
The above named defendant came before the Honorable Alexander Holtzoff, 


a United States District Judge, for sentencing. 
* * * * *€* KK KF * 





360 _ Ralph Allen, it is the judgment of the Court that on each count of the in- 
dictments you be imprisoned in an institution to be designated by the Attorney 
General of the United States for a term of not less than one year and not more 
than three years, all sentences to run concurrently. : 
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/Filed December 15, 19587 
JUDGMENT AND COMMITMENT 
On this 12th day of December, 1958 came the attorney for the government 
and the defendant appeared in person and by his counsel, Ralph Berlow, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of FORGERY AND UTTERING, 
as charged and the court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of One (I) year to three (3) years on each count; Said sentences by the 
counts to run concurrently. 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 
the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge 


/®iled December 12, 19587 
NOTICE OF APPEAL 

Name and address of appellant - Ralph H. Allen, 6612 - 14th Street, N. W., . 
Washington 12, D. C.; Name and address of appellant’s attorney - Ralph F. Ber- 
low, 637 Woodward Building, Washington 5, D. C.; Offense - Forgery and uttering 
in violation of Title 22, D. C. Code,Section 1401; Concise statement of judgment 
or order, giving date, and any sentence - one to three years on eight counts of 
forgery and uttering to run consecutively, December 12, 1958. 

I, the above-named appellant, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the above-stated judgment. 


December 12, 1958 /s/ Ralph Allen 
Date... Ralph H. Allen, Appeliant 


_ fs/ Ralph F. Berlow 
| Ralph F. Beriow, Attorney for Appellant 
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BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 


For The District of Columbia Circuit 
United States Court of Appeals 


For the 
District of Columbia Circuit 


No. 14,876 FILED may 14 1959 
Srylh bi. Siva? 
cOERK 


RALPH H. ALLEN, 
Appellant 


| Ve 
UNITED STATES OF mi OG 


Appeliee 


Appeal from the United States District Court 
For the District of Columbia 


RALPH F. BERLOW 
Woodward Building 
Washington 5, D.C. 


Counsel for Appellant 





STATEMENT OF QUESTIONS PRESENTED 


In the opinion of counsel for the appellant, the 
questions presented ere: 
1. Was it reversible error for the United States 
Commissioner at the preliminary hearing to deny the Defendant 
the right to cross-examine government witnesses as provided 
in Rule 5 of the Federal Rules of Criminal Procedure? : 


2. Since the acts referred to in the indictment oc- 


curred more than three years prior to its filing, is it not 


barred by the Statute of Limitations contained in the 
District of Columbi2 Code where the crime for which the 
Defendant was indicte@ is set forth? 


Does the Statute of Limitations conteined in the | 





United States Code apply to the offense charged and if it 
docs, since it was passed after the commission of the of- 
fense is 1t not unccenstitutional as an ex post facto law? 

3. Was the Defendant denied a speedy trial when 
his trial did not take place more than seven months after 
his arrest principally because of the Government's opposi- 
tion to his demand for a speedy trial? | 

4, Did the Government prove the requisite intent 
to defraud beyond a reasonable doubt when the uncontradict- 
ed evidence showed that the purchasers of the notes did not 
rely upon the allegedly forged Signature but upon the value 
of the real estate securing the notes and they did receive 
the security demanded by them? 

5. Since it is well established that if the 








Defendant both executes and delivers the instruments he can 
be guilty only of forgery and not uttering, was it not error 
to permit the Government to proceed against the Defendant in 
the trial on both forging and uttering when he admitted, at 
the outset, that he had both executed and delivered the 
instruments allegedly forged? 

6. Was it not error to admit evidence of three other 
offenses allegedly committed by the Defendant when they were 
not a part of a “common plan" related to the of—nses 
charged in the indictment and it was not proven that the De- 
fendant did commit the other offenses? 

7. Was it not error to admit in evidence the De- 
fendant's refusal, on advice of counsel, to discuss with 2 
witness the notes referred to in the indictment and not to 
declare a mistrial when the prosecutor, in his opening state- 


ment referred to the Defendant's unproven refusal, on advice 


of counsel, to make a statement to the police at the time 


of his arrest? 

8. Was it not error for the Court to deny the De- 
fendant the right to!’ cross-examine Government witnesses as 
to whether or not they had sustained a loss as a result of 
purchasing the notes in question, when on direct examination, 
the prosecution showed that they had expended large sums in 
their purchase particularly since the sole factual issues in 
the case were whether or not the notes were executed so as 
to “prejudice another” and with an “intent to defraud"? 

9. Was it reversible error for the Court to twice 


interrupt Defense counsel in the course of his closing 





argument and state that it was not based upon the evidence 


when, in fact, it was? 


10. Was it error for the Court to refuse to instruct 


the jury on the Defendant's theory of the case, although re- 


quested to do so? 
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IN THE 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 14,876 


RALPH H, ALLEN 
Appellant 
Vv. 
UNITED STATES OF AMERICA 


Appellee 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the Court below 


imprisoning the Defendant for a period of one (1) year to 


three (3) years on each count of an eight-count indictment, 
the sentence on each count to run concurrently. (J.A. 152.) 

The judgment was based on a jury verdict of guilty 
of the offense of Fergery and Uttering in violation of Title 
22, Section 1401 of the D.C. Code (1951 Ed.). 

This Court has jurisdiction in accordance with Title 
28, Sections 1291, 1294 of the United States Code. 

After the filing of the notice of appeal (J.A. 152) 


the Court below granted the Defendant's motion for leave to 


appeal in forma pauperis. 





STATEMENT OF THE CASE 


In 1951 the Defendant, Ralph H. Allen entered the em- 
Ploy of the Defendant, Mildred K. Peters, a licensed real es- 
tate broker. Prior to this time, the Defendant, Allen, had 
had no experience in the real estate business .(J.A. 96). The 
Defendant, Allen, proceeded to perform various duties for 
Peters collecting rents, obtaining tenants, negotiating | 
leases and in general assisting in the management of various 
properties owned or operated by Peters (J.A. 99). | 

in the Summer of 1951, Peters conveyed the Dromines 
known as 2024 P Street, N.W., Washington, D.C. to Allen in 
consideration of services rendered and to be rendered to her 
in the future by Allen (J.A. 98). At the time of this ccm 


ance, the property was encumbered by a first and second deed 


of trust securing two promissory notes (J.A. 99). 


The Defendant, Allen, having incurred certain obli- 


gations, it was suggested by Peters that he convey the real 





estate to Jack D. Brady, a friend of both of them (J.A. 101). 
Brady was a dentist (J.A. 35). He had for several 
months prior to this conveyance lived with Allen in an apart- 


ment in 2020 P Street, N.W. (J.A. 36). Allen developed a 


close friendship with him (J.A. 101). | 
With Brady's knowledge and consent in March of 1954, 
& deed was executed by Allen conveying the property to Brady 
(J.A. 38). This deed was duly recorded (J.A. 103). At the 
same time, Brady executed a deed conveying the property | 
back to Allen. Allen held this deed, not recording it 


until March of 1956 (J.A. 103). Brady had not made any 
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payment for the real estate and was holding it simply as a 
"straw" for Allen (J.A. 48). Allen, after these conveyances 
had been made, continued to manage the property, collected 
rents, saw to it that repairs were made and made the re- 
quired monthly payments on the promissory notes secured by 
the property (J.A. 99-100). 

In July of 1954, a deed of trust on 2024 P Street 
and a promissory note were executed by Allen, signing the 
name of Brady (J.A. 53). This deed was duly recorded and 
the note sold to one Norman Bartow (J.A. 55). The promis- 
sory note which was secured by 2 pre-existing second deed 
of trust was paid in full with some of the money received 
from Bartow (J.A. 55). The promissory note purchased by 
Bartow was endorsed by Allen without recourse (J.A. 59). 

Bartow was both a member of the Bar and a real es- 
tate broker (J.A. 52). He examined the property prior to 
purchasing the note but at Se os made any effort to de- 
termine the existence’ or financial responsibility of Brady 
(J.A. 59). He relied solely on his determination of the 
value of the property in making the purchase (J.A. 61). 

Thereafter Allen made payments to Bartow on this 
note. At all times Bartow looked to Allen for the payments. 
At no time did he seek out Brady or make any request to him 
for payment (J.A. 60). 


In June of 1955 Allen again executed a deed of trust 


and promissory note secured by this property J.A. 67), which 


note was exchanged for another secured promissory note held 
by one Talmadge Thorne. The note exchanged had previously 
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| 
| 
been executed by Allen in April of 1953 and was secured /by 


an entirely different parcel of real estate (J.A. 65). This 


note on its face was for the sum of $8,000.00 and required 


the payment of 6% interest. Thorne, in fact, however, had 
only paid to Allen the sum of $6,000.00 (J.A. 77). | 

Thorne, also, was familiar with the property (J.A. 
78) and at no time made any inquiry of Brady's prctad 


situation or requested that he make any payments on the note. 





He at all times looked to either Allen or Peters for the pay- 

ment of the note (J.A. 81). Allen made no attempt to trace 

or in any way imitate the signatures of Brady (J-A. 106). 
Thorne thereafter acquired Bartow's note by trading 


another note he had obtained from Allen for approximately 





$2600.00 (J.A. 73). He, therefore, held both of these notes 
which were secured by second and third deeds of trust on 
2004 P Street. He had paid no more than $8600.00 for the 
two notes and thereafter had received several payments on 


them (J.A. 73). se Ne ap Nr ene 


Allen was some time later unable to continue to make 


the regular monthly payments on these notes. The holders 





of a note secured by a first deed of trust instituted fore- 
closure proceedings and at a public sale the property was 
sold (J.A. 77). | 
The trustees under the first deed of trust thereafter 
deposited the proceeds of this sale into the registry of this 
Court and filed a complaint naming Allen, Brady, Thorne and 


various others as Defendants (J.A. 77). This complaint 








sought a court order determining the various claims to the 
proceeds from the foreclosure sale, which was about $12,000. 
These Defendants were served with the complaint in that case 
(J.A. 102). 

Thereafter Thorne and Brady met in a conference with 
their respective lawyers (J.A. 75). Thorne then brought the 
two promissory rmtes to the United States Attorney, who refer- 
red him to the Metropolitan Police Department (J.A. 79). 

On March 20, 1958, Allen was arrested (J.A. 32) and 
on March 27, 1958, brought before the United States Commis- 
sioner (J.A. 3) who refused to permit Defendant's counsel 
to cross-examine the Government's witness as to the circun- 
stances surrounding Allen's signature to the documents in- 
volved (J.A. 7, 8, 9). 


On May 5, 1958, Allen was indicted in the case of 


United States v. Ralph H. Allen, Criminal No. 456-58 in the 


United States District Court for the District of Columbia. 
Allen was the sole Defendant and this indictment referred 
only to one of the two notes and deeds of trust referred 
to above (J.A. 1). 

This case was set for trial for July 1, 1958. On 
June 30, the Government moved for a continuance so that a 
new indictment could be obtained naming Mildred K. Peters 
as a Defendant and including a second note and deed of 
trust. The Defendant objected to this continuance and stat- 
ed his readiness for trial. Over the Defendant's objection 
the continuance was granted (J.A. 1, 2, 3). 

On July 21, 1958, the Defendant, Allen, and Mildred 
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K. Peters were indicted in the case of the United States! v. 
Ralph H. Allen and Mildred X, Peters, Criminal No. 702-58. 
This indictment contained eight counts referring to the 
forging and uttering of the two deeds of trust and two pro- 
missory notes referred to above (J.A. 14). | 
On November 4, 1958, the case based on the second 
indictment was brought to trial (J.A. 17). | 
The Defendant, at the commencement of the trial, 
moved to dismiss the indictment on the ground that: 
i. The statute of limitations barred the prosecu- 
tion (J.A. 25). 
2. The Defendant had been prejudiced by the denial 
of a speedy trial (J.A. 20, 21). | 
Governmer:t Counsel stated that the Government would 
produce a physician who would testify that the Defendant, 
Peters, was “seriously i11" and confined to a mental insti- 
tution. The Defendant, as well as the Government, were, | 
for different reasons, in agreement that this evidence should 
be produced, but the Court ruled that it was not admissible 


(J.A. 20). The Defendant tated that this testimony would 


show that the delay in oringing this Defendant to trial had 


resulted in prejudice to him because of Mildred Peters _ 


present incompetency te testify on his behalf may not have 





existed at the time the case was first set for trial. at 
that time, she may have been eble to testify on behalf of 
Allen (J.A. 21). The Court, at the same time, granted the 
Government's motion for a severance of the indictment so! 


that the Government could proceed only against the Defendant, 





Allen. This motion wes granted over the Defendant's 








objection (J.A. 20). 

The Defendant stipulated that he had both written 
the name of Brady on ithe documents involved and passed them 
as weil. The Defendant then moved that the Government elect 
whether or not to proceed on the forgery or uttering counts. 
This motion was denied and the case proceeded on all eight 
counts of the indictment (J.A. 18). 

Government counsel referred to the “eight counts" 
of the indictment both in the voir dire examination (J.A. 


22) and the opening statement (J.A. 27), and his closing 


argument. The Court referred to them in its charge (J.A. 


140). 

In his opening statement, Government counsel also 
made detailed reference to the Defendant's refusal to give 
a statement to the police at the time of his arrest and 
his refusal to give the police a sample of his handwriting 
after conferring with his counsel (J.A. 32, 33). Reference 
was also made to the refusal of the Defendant to discuss 
the subject matter of the indictment with a witness, the 
Defendant stating, at that time, that he had been advised 
by his counsel, not to discuss the matter (J.A. 32). In 
addition, Government counsel, in his opening statement made 
reference to a spurious or forged title report which was 
mailed to Thorne after he purchased the promissory note 
referred to above (J.A. 31). 

After this opening statement, the Defendant moved 
the Court to declare a mistrial because of the contents of 
the opening statement. This motion was denied (J.A. 33,34). 
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The Court ruled and stated in the presence of the jury that 
the fact that the purchasers of the promissory notes had | 
sustained no financial loss was immaterial and refused to 
admit any evidence to that effect (J.A. 34). 
In accordance with this ruling the Court refused to 
admit in evidence the records of the Civil Action either for 
purposes of impeachment (J.A. 80) or as part of the Defend- 
ant'ts case (J.A. 115). 
The Court also ruled that even though Allen at all 
imes admitted that he, and not Brady, had signed the notes, 
Brady would be liable on them. This ruling was made in the 
presence of the jury (J.A. 130). 
The Court admitted in evidence (J.A. 94) over the 
objection of the Defendant (J.A. 87), the title report which 
Thorne testified he had received three or four weeks after 
he purchased the promissory note allegedly forged by Allen 
(J.A. 68). The evidence, which was uncontradicted, was 


that the title report, although a forgery (J.A. 94), had 


not been forged by the Defendant (J.A. 115). The eviden 


was also uncontradicted that the Defendant had not deliver- 
ed or mailed the title report to Thorne (J.A. 114). The De- 
fendant repeatedly objected to testimony concerning this 
titl2 report. All of these objections were denied (J.A. 
33, 85, 87, 90, 93). 
At the close of the Government's case, the Defendant 
movea for a judgment of acquittal which was denied (3.A, 
95). 
The Defendant testified that Brady had told him 
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that he, the Defendant, could sign his name to the notes and 
deeds in question (J.A. 104, 126, 131). This was denied by 
Brady (J.A. 45), who nevertheless readily admitted that he 
did not have any ownership in the property involved (J.A. 
48). 

The Defendant also testified that Brady had claimed 
ownership in the real estate in the Civil suit filed. This, 
of course, was contrary to Brady's testimony on the stand 
(J.A. 102). 

The Court, without objection by Government counsel, 
refused to permit the Defendant to testify as to whether or 
not he had peid the obligations which he owed at the time 
of the conveyance to Brady (J.A. 103). 

On cross-examination, the Government's counsel inter- 
rogated Allen as to his refusal, on advice of counsel, to 
discuss the matter of the notes with Thorne (J.A. 131). 

Government counsel, however, did not interrogate the 
Defendant as to his refusal to submit to police interroga- 
tion at the time of his arrest and proffered no proof that 
such a refusal, as referred to in his opening statement, 
had, in fact, taken place. 

The Defendant made a request for an instruction as 


follows: 


DEFENDANT'S INSTRUCTION NO. 3 


Wherever euthority is given to sign the name of 
another to a writing, there can be no forgery and 
where one makes an instrument in good faith with the 
honest belief in his authority to do so, he is not 
guilty of forgery. 


If you have a reasonable doubt as to whether or 
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not authority was given to sign the name of another, 
you must bring in 2 verdict of not guilty. 


(J.A. 139). This request was denied (J.A. 139). 

In the course of his closing argument to the surys 
defense counsel was on two occasions admonished and rebuked 
by the Court. No objection to defense counsel's argument 
was et any time made by Government counsel. : 


The Court stated, in the presence of the jury, that 





defense counsel's argument was not in accord with the evi- 


dence in that there was no testimony as to claims made in 


the Civil suit. The Court later stated that there was no 
| 


evidence that Thorne hud brought the notes to the United 
States Attorney and, at the same time, in the presence of 
the jury, instructed defense counsel that “he must not mis- 
lead the jury." The Court made no statements in the Bourse 
of Government counsel's closing argument (J.A. 137, 138). 

In its charge to the jury, the Court did not state, 
although it had previously been requested to do so by the 
Defendant, that the Defendant's lack of authority must be 
proven by the Government beyond a reasonable doubt. The 
Court also stated that, since the conveyance to Brady was 
part of a scheme to “defraud creditors” this was evidence 
of fraud in executing the notes anda deeds of trust one and 


two years after the conveyance to Brady (J.A. 146). ! 





The Court also stated that the title report, which 
was not forged or deliverea by Allen, and was obtained in 
the mail by Thorne three or four weeks after the purchase 
of the notes, was evidence of Allen's intent to defraud 


(J.A. 146). 
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The jury found the Defendant guilty on each of the 
eight counts (J.A. 148). 

The Court denied the Defendant's motions for a new 
trial and to vacate judgment (J.A. 150, 151). 

The Defendant was sentenced to serve 1-3 years on 
each count, the sentences to run concurrently (J.A. 152). 


The Defendant filed a notice of appeal (J.A. 152). 


STATEMENT OF POINTS 
1. The refusal of the United States Commissioner 
to permit Defendant's counsel to cross-examine the Govern- 


ment's witness at the preliminary hearing was clearly in 


cedure and seriously prejudiced the Defendant at the trial. 


2. Since the Acts for which the Defendant was in- 
dicted occurred more than three years before the indictment, 
they were barred by the statute of limitations in effect at 
the time of their performance. 

3. The judgment should be reversed because the De- 
fendant was denied a speedy trial. 

4%. The Court erred in denying the Defendant's mo- 
tion for a judgment of acquittal and to arrest judgment be- 
cause there was no proof of the essential element of “in- 
tent to defraud." 

5. It was error for the Court below not to require 
the Government to elect to proceed on the charge of forging 
or uttering since the Defendant admitted he both made and 
passed the documents. 


6. The Court erred in admitting evidence of other 
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offenses and instructing the jury that they were evidence of 
an “intent to defraud." 

7. When the prosecutor in his opening statement re- 
ferred to the Defendant's exercise of the privilege against 


self-incrimination as evidence of guilt, it was error for 


| 


the Court not to declare a mistrial. 

8. Evidence that the Defendant, upon advice of 
counsel, refused to discuss the priority of various promis- 
sory notes, was improperly admitted and highly prejudicial. 

9. The rulings of the Court denying the Defendant 
the right to show that the purchasers of the notes were ne- 
ver in danger of sustaining loss was error, as this evi- 
dence was highly relevant on the issue of the Defendant's 


intent to defraud and proper cross-examination. 


10. The Court's erroneous rebuking admonitions to 


defense counsel in the course of his closing argument to 
the jury was prejudicial error requiring reversal. | 

11. It was reversible error for the Court to re- 
fuse the Defendant's request to instruct on the Defendant's 


theory of the case. 


SUMMARY OF ARGUMENT 
1. The refusai of the United States Commissioner 
to accord the Defendant the right to cross-examine the 


Government's witnesses at the preliminary hearing was in 





clear violation of Rule 5 of the Federal Rules of Criminal 
Procedure and reversible error. | 


2. The Defendant was denied a speedy trial. More 


than seven months elapsed from the time of hls arrest to 


| 
i 
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the time of trial. This denial was, in a substantial part, 
the result of the Government's opposition to his demand for 
a speedy trial and seriously prejudiced his defense to an 
indictment basec on events occurring more than three and 
four years before the trial. 

3. The Statute of Limitations applicable to crimes 
contained in the District of Columbia Code is the three-year 
limitation set forth in that Code and not the five-year peri- 
od set. forth in the United States Code. If the Statute of 
Limitations contained in the United States Code is applic- 
able to crimes comaitted before its passage, it is unconsti- 
tutional as an ex post facto law. 


4. The evidence showed that the purchasers of the 


notes did not rely upon the signature of "Jack D. Brady," 


which the Defendant placed upon the notes but upon the value 
of the real estate securing the notes. Since the real es- 
tate was conveyed as security by the Defendant, 

there was no prejudice to them and no intent to defraud on 
the part of the Defendant. The failure to prove the essen- 
tial elements of the crime requires the entry of a judgment 
of acouittal. 

5. Since the Defendant admitted he both signed the 
name of another 2nd passed the notes, it was prejudicial er- 
ror to proceed on those counts of the indictment charging 
him with “uttering.” In view of the Defendant's admission 
the only crime he could be charged with is that of forgery. 

6. It was error to permit the Government to prove 
the Defendant's “intent to defraud" by the introduction of 
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evidence of other unproven offenses which were not a par 
of a “common plan" or related to the forgeries. 

7. Ewidence of the Defendant's refusal, on advice 
of counsel, to make statements concerning the documents al- 
legedly forged, is not admissible. 

8, If the Government offers proof of large sums 
expended in the purchase of the notes allegedly forged, the 
Defendant should be permitted to show that the notes were 
properly secured so that the purchasers sustained no loss. 
The Defendant should be permitted to introduce this evi 
dence both to rebut the implication that there was a los 


ana to show that there was no intent to defraud. 


9. The closing argument of counsel for the De- 





fendant did not contain any inaccurate reference to the evi- 


dence. It was prejudicial error for the Court in the pre- 


sence of the jury to twice interrupt this argument and er- 


roneously state that it was not based upon the evidence. 
10. The failure to instruct the jury on the Defend- 
ant's theory of the case, when requested to do so, is pre- 
judicial error. | 
The judgment below should be reversed with a direc- 
tion that a judgment of acquittal be entered or a new trial 


grar.ted. 








The Refusal of The United States Commissioner 
to Permit Defendant's Counsel to Cross-Examine 
the Government's Witness at the Preliminar 
Hearing Was Clearly In Violation of Rule 5 of 
The Federal Rules of Criminal Procedure And 
Seriously Prejudiced The Defendant at The Trial 


The United States Commissioner in the course of the 
preliminary hearing on several occasions terminated cross- 
examination by Defense counsel of the Government's witness, 
Talmadge Thorne. This was done despite the provisions of 
Rule 5 of the Federal Rules of Criminal Procedure, which 
states, in part: 


»- « - "The Defendant may cross-examine 
witnesses against him.... 


This is an extremely complicated case, involving 
many transfers of deeds and promissory notes. The witness 
whose cross-examination was terminated by the Commissioner 
testified at the trial at length. Defense counsel was de- 
prived of the knowledge of what this witness! testimony 
would be at the trial by the illegal conduct of the Commis- 
sioner. This right to cross-examine at the preliminary 


hearing is a vital one to persons charged of crime who are 


in peril of losing their liberty. It should not be treated 
lightly. In this case. because of the complicated issues, 
the Defendant wes by the Commissioner's action seriously 
deprived of the right to know what the charge was. For this 


reason the judgment of the Court below should be reversed. 
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Il. 


Since the Acts For Which the Defendant Was 

Indicted Occurred More Than Three (3) Years 

Before The Indictment, They Were Barred by 

the Statute of Limitations In Effect at The 

Time of Their Performance 

On July 21, 1958, the indictment was filed and re- 
ferred to acts of the Defendant which were allegedly commit- 
ted on July 9, 1954, and June 2, 1955; more than three (3) 
years before the filing of the indictment. The indictment 
charged a violation of the District of Columbia Code. The 
crimes referred to in the indictment are not contained in 
the United States Code. 

Pitle 12, Section 201, D.C. Code (1951 Bd.) contains 
the Statute of Limitations applicable in the District of 
Columbia... It provides, in part: 

“and no action the limitation of which is 
not otherwise specially prescribed in this 
section shall be brought after three years 
from the time when the right to maintain 
such action shall have accrued." 

This section has been held to be sufficiently broad 
so as to include, not only actions created by the District 
of Columbia Code but those created by federal laws where no 
other statute of limitations is provided for. Cassell v. 
Taylor, 100 U.S. App. D.C. 153, 243 F 2a, 259 (1957). A 
fortiori it is applicable to the provisions of the District 
of Columbia Code. 

The Court below erroneously applied the Statute of 
Limitations contained in Title 18, United States Code, Sec. 


3282 as amended. This states that it is applicable “Except 





as otherwise expressly provided by law... ™ The provi- 
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sions of the District of Columbia Code referred to above are, 
therefore, specifically excluded and remain in full force and 
effect, particularly, as to the other provisions of the same 

code. 

Even this section of the United States Code is sub- 
ject to question insofar as its applicability to the offense 
for which the Defendant was indicted. The discussion in the 
Senate which followed the proposal of the amendment contain- 
ed the following statement by Senator Williams speaking for 
himself and two other Senators: 

"Mr. President, the purpose of this amendment is 

to extend from three to five years the statute of 
limitations with respect to a certain list of crimes.” 
100 Cong. Rec. 14149 (August 17, 1954) 

This “certain list of crimes” does not include the 
crimes for which the Defendant was indicted. United States 
v. Kurzenknabe, 136 F. Supp. 17, 21 (D.C.N.J. 1955). 

The provisions of the statute extending the Statute 


of Limitations as to a crime committed prior to its passage 


is an ex post facto law and unconstitutional. Frisby v. 


U.S., 38 U.S. App. D.C. 22, 37 IRA (NS) 96 (1912). 


The Court below erred in denying the Defendant's mo- 
tions to dismiss the indictment and to vacate judgment, 
since the indictment was barred by the Statute of Limita- 


tions. 


iil. 


The Judgment Should Be Reversed Because 
The Defendant Was Denied A Speedy Trial 


On March 20, 1958, the Defendant was arrested and 
brought before the United States Commissioner on March 27, 
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1958. On May 5, 1958, he was indicted in Criminal Action 
No. 456-58 for Forgery and Uttering. This indictment re- 
ferred to the notes and deed of June 2, 1955. At the re- 
quest of Defendant, this case was continued for trial from 
june 11, 1958 to July 1, 1958. Defense counsel stated he 


"nad plans to leave the country." On June 30, 1958, the 


case was continued at the Government's request "to give the 


Government the opportunity to represent the matter to the 
grand jury and secure 2 reindictment." Defense counsel ob- 
jected to this continuance and demanded a "speedy trial,’ 
put the Court continued the trial to October 7, 1958. There- 
after, on July 21: 1958, the Defendant was indicted in crimi- 
nal Action No. 702-58 for forging and uttering deeds and 
notes of July 9, 1954 and June 2, 1955. Mildred Peters was 
named as 2 co-Defendant in this indictment. On July 31, 
1958, the Defendant wes arraigned, pleaded not guilty and 
trial was set November 4, 1958, at which time the case was 
' finally tried. The Court below erred in granting, over the 
Defendant's objection the Government‘s motion for a continu- 
ance and in denying the Defendant's motion to vacate the 
judgment because of the denial of the constitutional right 
to a "speedy triai." 
From the time of the Defendant's arrest until nis 
trial, there was e delay of seven (7) months and fifteen 
(15) days. Admittedly, ninetten (19) days of this aelay re- 
sulted from a request of the Defense counsel. The remaining 


period, however, was @ result of action by the prosecution. 


In fact, the prosecution opposed the Defendant's request 


for a speedy trial. 





-18- 





Further, although prejudice may pe presumed from the 
delay, this Defendant was prejudiced in fact. 

The co-Defendant, Mildred K. Peters, who was the De- 
fendant's employer at the time the acts were committed was 
at the time of trial a patient in a mental institution. She 
was, as a result of her mental condition unable to testify. 
The Court would not permit testimony as to the progress of 
her mental disease although both parties requested that it 
be heard. It may be inferred that an earlier indictment 
and trial would have resulted in her ability to testify on 
behalf of the Defendant. The case concerned itself with 
notes and deeds executed four and a half and three and @ 
half years before the trial. The transactions were extreme- 
ly complex. Obviously, any delay would seriously affect the 
recollection of the witnesses as to what occurred. 

As evidence of the Defendant's intent to defraud, 
the Court permitted the jury to consider a conveyance exe- 
cuted on March 3, 1954; forty-five (45) months before the 


trial. Detailed testimony as to conversations surrounding 


these transactions were presented and the jury, in the 


Court's instruction, was directed to consider it. 

Lastly, this was a "weak" case. The evidence was 
not by any means "overwhelming." 

The Defendant was deprived of his right to speedy 
trial as guaranteed by the Sixth Amendment. For this 
reason, the judgment of the Court below should be reversed 
with a direction to vacate the judgment of conviction and 
to dismiss the indictment. 
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Taylor v. United States, 238 F 2d 259, 99 U.S. App. 
D.c. (1956) 183. Cf. King v. United States, No. 14392 D.C. 


Cir. decided Jan. 8, 1959. | 


IV. 

The Court Erred In Denying The Defendant's 

Motion For A Judgment of Acquittal And To 

Arrest Judgment Because There Was No Proof 

Of The Essential Element Of 
Intent To Defraud 

The Defendant admitted that he had signed the name 
"Jack D. Brady" both to the promissory notes and to the 
deeds of trust which secured them. The uncontradicted évi- 
dence also showed thet the Defendant was the owner of the 
real estate referred to in the deeds of trust securing the 
promissory notes. There was no evidence offered at the, 
trial to show that the purchasers of these notes relied in 
any way or at any time on the fact that the name "Jack D. 
Brady" was affixed to the documents. It is clear from the 
evidence that they relied solely upon the value of the | 
underlying security, the real estate, which was owned by 
the Defendant. They both had examined it and thereafter 
purchased the notes. No inquiry was made by either pur+ 
chaser as to the financial responsibility of Jack D. Brady. 
At all times, the Defendant admitted the validity of these 
conveyances and made payments upon the notes secured by; 
them. At all times, he admitted his liability on the 


notes. 


The statute clearly requires that the “writing” must 


be made “with the intent to defraud or injure” or in such a 
way as to “operate to the prejudice of another." 
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There was no evidence in this case that the purchas- 
ers of these notes were prejudiced or that the Defendant did 
anything other than to convey to them what they requested. 

There mere use of Brady's name on the documents is 


not enough to constitute an offense. See United States v. 


Sonnenberg (3 Cir. 1946), 158 F 2d 911. 


The Defendant is entitled to a judgment of acquittal 
and the judgment of the Court below should be reversed with 


that direction. 


Ve 
It Was Error For The Court Below Not To 
Reguire the Government To Elect To Pro- 
ceed on the Charge of For or Utter- 
Since the Defendant Admitted He Both 
Made and Passed the Documents 

At the very outset of the trial, the Defendant moved 
the Court to require the Government to elect as to whether it 
would proceed on the four counts of the indictment which 
charged forgery or those four which charged uttering. Prior 
to so moving, the Defendant stipulated that he had, in fact, 
both written and passed the instruments involved. The Govern- 
ment opposed this motion of the Defendant and it was denied 
by the Court. 

Thereafter, in the voir dire examination, in his 
opening statement, and his closing argument, Government coun- 
sel repeatedly referred to the “eight" counts of the indict- 
ment. The purpose and effect of this is obvious. The Govern- 
ment had no evidence to present of an intent to defraud. It 
attempted and succeeded in bringing to the jury the impres- 


sion that the trial involved eight (8) charges of felony. It 
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attempted to magnify what were in fact no more than two (2) 

transactions into eight (8), thus prejudicing the jury | 

against the Defendant. | 

it is clearly established in this jurisdiction that 

"where the instrument is both forged and 
uttered by the same person, as in this 
case, there is only the single crime of 
forgery committed.” 

Frisby v. United States (supra). It was prejudicial error 

for the Court to deny the Defendant's motion to require the 

Government to elect and also to thereafter deny the Defend- 


ant's motion for a new trial. 


VI. 


The Court Erred In Admitting Evidence 


Of Other Offenses And Instructing The 
Jury That They Were Evidence Of An 


Intent To Defraud 7 
a) The Court, over objection, admitted in evidence 
@ spurious "title report" which the witness Thorne testi- 


fied he received in the mail three (3) or four (4) weeks 





after he received the note dated June 2, 1955, and a year 
after the note dated July 9, 1954 was executed. This title 
report although forged, was not forged by the Defendant. 
There was no evidence that he had anything whatsoever to do 
with its execution or delivery. Thorne did testify that he 

was told by either the Defendant or Peters that such a report 
would be furnished but he could not remember which one said 

this (J.A. 93). Thus, there was no evidence that the forged 


document was ever even mentioned by Allen. The only evidence 


relating it to him was that it was referred to by someone 


else in his presence. 








In the presence of the jury the Court stated: 

"The proof is that it was delivered, that this 
report was delivered by the Defendant"(J.A. 88). 

This statement, since there was no evidence to sup- 
port it, was highly prejudicial. Although requested to do 
so by Defendant's counsel, the Court refused to correct this 
misstatement (J.A. 89). 

Where it has been established that the Defendant did 
in fact commit the prior offense this Court has held that 
evidence of it was nevertheless not admissible. Laughlin v. 


United States, 92 F 2d 506, 67 U.S. App. D.C. 355 (1937); 


Boyer v. United States, 132 F 2d 12, 76 U.S. App. D.C. 397 


(1942). 

A fortiori, where, as here, the uncontradicted evi- 
dence was that the title report was forged by someone other 
than the Defendant, it cannot be admitted as against him. 
There must be "positive evidence" that the Defendant commit- 
ted the other offense. Kalin v. State (1914), 182 Ind. 1, 
105 N.E. 385 or as stated in State v. Ebel (1932), 92 Mont. 
413, 15 Ped 233. 

"Phe rule most favorable to the state is 

that 'the evidence as to the other similar 

crimes must at least make out a prima facie 

case that such other crimes have been commit- 

ted by the Defendant." 

See: Wharton, Criminal Evidence, 12th Ed. (1955), Vol. I, Sec. 
247, p. 566. 

b) On March 8, 1954, the Defendant executed @ deed 

of real estate he owned to Jack D. Brady. At the trial the 


following occurred: 





(Allen): " .. . it was placed in his name for 
security until which (sic) time that I wanted | 
to put it back in my own name." 
The Court: You mean for security, do you mean 
in order to avoid your creditors? Is that | 
what you mean? 

The Witness: That is what Mrs. Peters advised 
me to do, sir. 

Q. And have you made an effort to pay these 
debts? 

The Court: Well, I do not think we will go into 
that. That is irrelevant." (M.A. 103) | 
Thereafter in its charge, the Court stated: 
(g.A. 146) “the Defendant denies that he had an 
intent to defraud. You are not bound to accept 
his denial..." 
" . . . You may consider, among other matters, the 
fact that the Defendant was admittedly engaged in 
a scheme to conceal his property from his credi- 
tors and, thus, to defraud his creditors and that 
what he did here was done in connection with this 


scheme." 


This portion of the charge was specifically objected 


to by the Defendant (J.A. 147). 


The evidence showed conclusively that the forged ti- 
tle report was not forged by the Defendant. The Defendant, 


was not permitted to show, however, that although he was 
-24- | 








advised to transfer this property so as to avoid the placing 
of liens upon it by his creditors, he did, in fact, pay these 
creditors so that there was no fraud practised upon them. 


The mere transfer alone does not constitute “a scheme... 


to defraud his creditors," Snider v. Kelly, 77 U.S. App. D.C. 


363, 130 F 2d 817 (1943), where the Court stated, “Every 
case depends upon its circumstances, and is to be carefully 
scrutinized." Elementary fairness dictates that the De- 
fendant be given the opportunity to testify as to whether or 
not the creditors were defrauded or there was intent to do 
so. The Court prevented this. 

The Court also stated "that what he did here was 
done in connection with this scheme." The Court nowhere in- 
dicates what the connection was. Nor does the record show 
that there was any connection. The transfer to Brady took 
place on March 3, 1954. The notes and deeds here involved 
were executed on June 9, 1954, three (3) months later and 
June 2, 1955, fifteen (15) months later. 

Assuming that the Dependent did intend to defraud 
his creditors, it does not follow that he also intended to 
defraud the purchasers of these notes. The two matters are 
entirely unrelated. They are not parts of a “common plan” 
but represent two separate and distinct plans having no re- 
lationship. There is no showing that the purchasers of the 
notes were his creditors or were in any way deceived or mis- 
led by the transfer to Brady. 

It was prejudicial and reversible error for the 
Court in its instructions to: 
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a) Characterize the transfer as “es scheme 
to defraud" and deprive the Defendant of the 
right to show what was in fact done; 

b) To state that the transfer to Brady was: 
connected to the execution of the deeds and | 
notes many months later. 

Boyer v. United States, supra; Fairbanks v. United 
States, 96 U.S. App. D.C. 345, 225 F 2d, 251 (1955). 
c) The Court also stated that the jury could 

consider on the issue of intent "That at least one of the 
two notes and deeds of trust which were passed as 2 second 
trust note and a second deed of trust was actually a third 
deed of trust and a third trust note, although the Defend- 
ant did not disclose that to the person to whom he passed 
the documents." The Defendant had objected to the admis- 
sion of this testimony. The objection was denied. The 


purchaser of the third trust note was a member of the Bar 


of this Court and had been engaged in the practice of law 


for more than twenty-five (25) years. The second deed of 
trust, executed prior to the purchase of the third, had 
been duly recorded and was a public record in the District 
of Columbia. 

The Defendant's failure to disclose the presence 
of this publicly recorded second deed of trust would not 
serve as the basis for even a civil action based upon fraud 
and deceit. McNabb v. Thomas, 88 U.S. App. DC. 378, 190 F 
2a 608 (1951), Zoslow v. National Savings & Trust Co., 92 
U.S. App. D.C. 391, 201 F 2a, 208 (1952). There is a duty 
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on the part of a knowledgable person, such as the purchaser 
of this third trust note, to investigate the public records. 
The failure of the Defendant to disclose that there was 2 
recorded second trust note would not constitute a fraud in 
the sale. It should not, therefore, have been stated to 
the jury that this was evidence of an intent to defraud by 
means of a forgery. 

This instruction was also duly objected to by the 
Defendant. The giving of this instruction was erroneous 
and the Defendant should be granted a new trial. 

Obviously the "spurious title report" and the so- 
called "scheme to defraud creditors" and the non-disclosure 
of a publicly recorded deed were relied upon by the prose- 
cution as a means of proving an "intent to defraud" when, 
in fact, there was no proper or admissible evidence of such 


an intent. 


As stated in Evans v. United States, 98 U.S. App. 


D.C. 122, 232 F 2d 379 (1956): 

" . . - the jury was permitted to believe that, even 
4f the defendant had no criminal intent, he was en- 
gaged in an illegal enterprise, and it requires no 
stretch of the imagination to see the effect on the 
minds of the jury of such an argument - one based on 
a wrong premise , . . The jury were not instructed 
to disregard the testimony or argument on the point, 
and they went to the jury room with the thought in 
mind that defendant had, at all events, been guilty 


of an illegal act.” 





These matters were of slight, if any probative v 


Their admission was highly prejudicial to the Defendant. 
They should not have been admitted or made the subject of 
detailed comment by the Court in its charge and by the pro- 
secution in its argument. Ail of this is reversible error. 
Frank v. United States, No. 14279, D.C. cir. decided Octo- 


per 20, 1958. 


Vil. 

when the Prosecutor In His 

Statement Referred To The Defendant's 

Exercise of the Privilege Against 

Seif-incrimination As Evidence of 

Guilt, It Was Error For the Court 

Not To Declare A Mistrial 

In his opening statement the prosecutor stated: 

“Phe Defendant, the evidence will show, was 
arrested on March 20, 1958 . . . and. « + was” 
transported 4mmediately to headquarters. He was 
advised of the charges against him and Detective 
Sgt. Ben Clark of the Metropolitan Police Depart- 
ment will testify to you, ladies and gentlemen, 
that upon advising the Defendant of the charges 
against him, he refused to make any statement | 
whatsoever concerning it. 

He was permitted to confer with his attorney. 
He refused to give handwriting specimens. « « 

If we prove these facts to you, ladies and 
gentlemen, and we prove them to your satisfaction 
beyond a reasonable doubt then, at the proper 


time in this case, I will reappear before you, 
-28- | 








ladies and gentlemen, and ask that you bring 

back a verdict of guilty as indicted." (J.A. 

33) 

The Defendant promptly moved for a mistrial because 


of these remarks. The Motion was denied (J.A. 33). 


Detective Sgt. Ben Clark was never called as a wit- 


ness. Nor was any testimony adduced that the conversation 
referred to by the prosecution in its opening statement 
ever took place. 

The obvious purpose of the prosecutor's remarks was 
to infer and argue the guilt of the accused from his entire- 
ly proper exercise of his privilege against self-incrimina- 
tion. 

The failure of the accused to give evidence which 
may be used against him cannot be used as a presumption of 
guilt. This is one of the most fundamental principles of 
our jurisprudence. 

As stated by this Court in Milton v. United States, 

App. D.C. 394, 110 F 2d 556 (1940): 

"Mo prevent such presumption being created, com- 

ment, especially hostile comment, upon such fail- 

ure must necessarily be excluded from the jury. 

The minds of ‘the jurors can only remain unaffect- 

ed from the circumstance by excluding all refer- 

ence to it.' This principle has been applied in 

@ number of later cases, and its strict observance 

has been many times commended to prosecuting at- 

torneys." (Underlining supplied. ) 
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Where, as here, counsel moved for a mistrial and 


Court did nothing to remove the prejudice .reated, @ new 


trial must be granted. 


Commenting on the failure to speak when arrested 
the same as comment on a refusal to testify at the trial 


State v. Swisher (1905), 186 No. 1, 84 S.W. 911, Combs v 


State (1909), 55 Tex. Crim. Rep. 334, 116 S.W. 584; Yep 
U.S. (10 Cir. 1936), 83 F 2d 41. | 


As stated in McCarthy v. United States (6 Cir. J 


25 F 2d 298: 
" | | but, after the arrest and during an 


official examination, while respondent is in cus 


tody, it is common knowledge that he has a right 


to say nothing. Only under peculiar circumstan- 
ces can there seem to be any duty then to speak. 
Lacking such circumstances, to draw a derogatory 
inference from mere silence is to compel the re-+ 


spondent to testify." 


This statement of the prosecutor in his opening | 


928), 


re- 


marks to the jury was highly prejudicial and the Court err- 


ea in denying the Defendant's motions for a mistrial and 


new trial. 


VIIt. 


Evidence That The Defendant, Upon Advice of 


Counsel, Refused To Discuss The priority of 
Various Promissory Notes, Was Improperly Ad- 


mitted and Highly Pre judicial 
Over objection, the witness Thorne was permitte 


testify as follows: 


a 
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Tell us the best you recall, sir, the details 
of the conversation you had with the defend- 
ant, Allen, at that time. 

I asked Mr. Allen to give me an explanation 
of the fact that I had gotten what I thought 
was a second trust and it turned out to be a 
third trust. And Mrs. Peters spoke up. . . 

Mr. Berlow: Your Honor, I object to this testimony. 

The Court: On what ground? 

Mr. Berlow: On the ground that it's irrelevant. 

The Court: Objection overruled. 

The Witness: When I asked Mr. Alien for this ex- 
planation, Mildred Peters spoke up and said, 
"Shall we tell him, Ralph?" That was Mr. 
Allen. 

Mr. Berlow: I object. 

The Witness: Mr. Allen said yes. 

The Court: You may proceed. 

fhe Witness: And Mildred Peters said, “Our attor- 


ney, Mr. Berlow has instructed us not to talk 


to you and we're not going to talk. "Whereupon 


I left." (J.A. 72) 
Later in the trial, in his cross examination of the Defend- 
ant the prosecutor inquired in even more detail as to the 
Defendant's refusal 'to speak because of his counsel's ad- 
vice (J.A. 131). 
It is well established that "If failure to deny a 
statement made in the presence of the accused is upon 


4 
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advice of counsel, it cannot be considered as an admission 

of the truth of such statement." 20 American Jurisprudence 

Evidence, Sec. 57b, p. 487. 
As stated in People v. Kozlowski (1938), 368 Til. 


124, 13 N.E. (2nd) 174, 115 ALR 1505, | 





"Where charges . . . are made in the pres- | 


ence of an accused person under circumstan- 
ces such that .. . he is restrained from | 
speaking . . by .. . instructions given 

him by his attorney ... his standing mute 


does not amount to an admission of the char- 
ges against him. Under those conditions, | 
the statements themselves, and the fact that 
the accused kent silent are not admissible 
in evidence,” 

Of course, the prosecutor was not by this interr 


tion attempting to prove that there was a second deed of 


trust which had priority over the one purchased by Thorne. 


This was an undisputed fact easily demonstrated by an exami- 


nation of the public records. The prosecutor was deliberate- 
ly creating the impression that the Defendant was guilty be- 
cause he was acting in accordance with his counsel's in- 
structions. This is certainly the only inference a lay coe 
could draw from this testimony. | 

The evidence as to the presence of the two seth 
sory notes was inadmissible and prejudicial. The introdue- 


tion of evidence of the Defendant's proper exercise of his 


constitutional rights concerning them compounded the preju- 
dice. The prosecutor had employed this same tactic in his 








opening statement. Employing this device twice is inexcus- 
able and highly prejudicial. In view of the Defendant's 
repeated objections it was error for the Court to admit this 
testimony and the denial of the Defendant's motion for a new 


trial on this ground was error. 
IX. 


The Rulings of the Court Denying the Defendant 

the Right To Show That the Purchasers of the 

Notes Were Never in Danger of Sustaining Loss 

Was Error As This Evidence Was Highly Relevant 

On The Issue of the Defendant's Intent To De- 

fraud and Proper Cross-Examination 

At the very oucset of the trial, the Court stated, 
"Whether anybody lost any money by a forgery is 
inadmissible." 

The Cours indicated that its ruling was "tentative." 

However, the Court did not alter its ruling. 


Later, the following occurred upon cross-examina- 


tion of Brady. 


Q. Mr. Hantman asked you if you derived any mone- 
tary benefit from these transactions and your 
enswer was no. Did you suffer any financial 
loss as a result of these transactions? 

No, sir -- excuse me. Yes, I did. 
Would you tell us what that is? In connection 
with some bank loans - - 

Q. I am referring - - 

Mr. Hantman: May I object to the question and may 
we approach the bench? 
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HE EEERE EEE 
The Court: I am going to sustain the objection to 
the question because it is irrelevant whether 
he sustained any loss. 
He may not have sustained any loss yet, but his 
name is on those notes and somebody may sue him 


on these notes (J.A. 50). 


Se ee ee 


Court: I think I will announce my ruling in 


open Court so the jury will understand. 
(The following proceedings were had in open 
court, the witness having resumed the witness 
stand. ) 
Court: The Court will sustain the objection to 
the guesticn. It makes no difference whether 
this witness has or has not as yet sustained any 
loss by reason of having his name written on 
these documents. It may be that somebody at 
some time in the future might sue him on that 
note if the note goes in default or, it is en- 
tirely possible that it might affect his ere- 
adit if he should try to borrow money. | 
I think the entire issue is irrelevant and 
immaterial. The only question involved in this 
case is whether the Defendant committed the of- 
fenses with which he is charged, namely, did 


he forge and utter these documents with intent 


to defraud.” (J.A. 50) 
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On cross-exemination of Bartow, the following occur- 


"9. Do you have 2 practice in your business of 
obtaining reports as to the financial condition 

of the persons whose notes you buy? 

A. No, I do nov. 

@. What you look to is the property itself? 

A. That's correct. 

Q. The finencial position of the person who signs 
the note is not particularly material in your de- 
cision whether or not to purchase it, is it? 

A. No, it is not. 

Q. So that in this instance, in accordance with 
your practice, you made no inquiry as to Jack Brady 
whatsoever? 

THE COURT: I think all that is irrelevant, Mr. 
Berlow. The question is whether Dr. Brady was de- 
frauded, not whether this witness was defrauded. 
There is no contention that this witness was de- 


frauded, is there? 


MR. HANTMAN: No, your Honor, not that this 


witness was defrauded. 

THE COURT: The charge is that this transaction 
was consummated by the Defendant with intent to de- 
fraud Doctor Brady not with the intent to defraud 
Mr. Bartov'. 

MR. BERLOW: With that understand (sic) I have 
no further question, your Honor." (J.A. 61) 
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Thereafter, at the Court's suggestion, the following 


statement was made to the jury by the Prosecutor: 
THE COURT: But I want to say this, Mr. Berlow. 
Intent to defraud cannot be negatived by the fact 
that in its ultimate analysis this witness Lost 
nothing because you cannot determine intent to de- 
fraud by hindsight. 
MR. BERLOW: I think that subsequent events can 
be evidence of intent at an earlier period of time. 
THE COURT: It cannot negative intent to defraud 
and I do not think the Government would be entitled 
to show subsequent events as proof of intent to de- 


fraud because intent to defraud must exist at the 


time of the transaction. 





Now, the situation, as it existed on the aay 
that the Defendant transferred the note to Bartow, 
can be shown by either side or by both, but subse- 
quent events can neither prove the intent to de 
fraud, nor can they negative it. | 
On cross-examination of Thorne by Defendant's counsel, 


the following occurred: 





By Mr. Berlow: | 

Q. I am showing to you, Mr. Thorne, the record in 
Civil Action No. 2058-57 which is known as Saul 
versus Allen, Thorne, Brady, Ponce, Garfinkel, 
Woodson, and Miller, and ask you to read this 
document, which is described as “Answer of pefend- 
ant Thorne," and I ask you to read the first fur 
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paragraph on the second page of that document and 
when you have read it, I ask you to tell the Court 
and jury whether or not that refreshes your recol- 
lection that you are out of pocket, as a result of 
these transactions, no more than $8,000.00. 

THE COURT: I am going to rule right now, 
gentlemen, that it makes no difference whether this 


witness is out of pocket one cent or a hundred 


thousand dollars. It is immaterial. (J.A. 79, 80) 


From the above, it is apparent that the Defendant 
was by the Court's statements and rulings improperly pre- 
vented from proving the very cruz of its defense. The De- 
fendant contended that since admittedly the real estate be- 
longed to Allen, and he simply used Brady's name as his be- 
cause the record title was in Brady's name, the deeds secur- 
ing the promissory notes were valid. Allen conveyed as se- 
curity an interest in the real estate which he owned. The 
defense then attempted to show that the conveyances by Allen 
of his interest in the real estate were of such value as to 
amply secure the notes which were executed by the Defendant. 
Obviously, if the purchasers of these notes received ade- 
quate security and the Defendant gave it to them, there 
could be no intent to defraud. 

The Court in United States v. Sonnenberg, supra, re- 
lied heavily upon this type of evidence when it held that 
there was no proof of an intent to defraud. In that case, 
the Defendant signed the rame of various owners of government 
bonds. The Defendant had bought the bonds at a discount. 
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The sellers of the bonds were permitted to testify that they 
had, in their view of it, no interest in the bonds and they 
did belong to the Defendant. The Defendant, Allen, did the 
Same thing. He signed Brady's name to a deed of real es- 
tate which he, Alien, owned. The notes, themselves, insofar 
as the purchasers are concerned, represented exactly what 


they bargained for. The Government offered no proof to the 


contrary. Even if the Court's failure to grant the Defend- 


ant's motion for a judgment of acquittal was not error,) it 
was clearly error for the Court to refuse to admit into 
evidence the testimony offered. 

Obviously, the evidence by the Defendant was much 
more relevant as the issue of intent to defraud than was 
the Government's evidence of an unproven "scheme to de- 
fraud creditors" and a title report forged and delivered 
by someone other than the Defendant. 

The statute also requires that the writing must be 
one which can “operate to the prejudice of another." Here, 
the Defendant was attempting to prove that the notes ae 
valid and properly secured despite the Court's erroneous 
assertion that Allen was not liable on the notes even if he 
was simply using Brady's name as his own. He was not at- 
tempting to induce anyone into believing that Brady did | 
sign the notes. He made no effort to trace or in any way 
duplicate Brady's signature. 

Admittedly, standing alone, the fact that no one 
sustained any financial loss is not material as a defense. 
Milton v. United States, supra. However, where, as in 
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Sonnenberg v. United States, supra, evidence of that kind 


is offered to show that there was no intent to defraud and 
that no one was prejudiced by the writing, it is clearly 
admissible. 

The testimony that there was no loss sustained was 
also admissible because the prosecutor had attempted to cre- 
ate the impression that both Bartow and Thorne had sustained 
@ substantial financial loss. He obtained testimony from 
Bartow that he had paid $4,300.00 to Allen for the purchase 
of the note (J.A. 54), and from Thorne that he had expended 
$6,000.00 (J.A. 65). This obviously would create in the 
jury's minds the impression that these sums, large ones, 
had been given to Allen by Thorne and Bartow for something 
of no value. It was essential to the defense that it de- 
monstrate, on cross-examination, that they both had, in 
fact, lost nothing. _ Unexplained the evidence of the pro- 
secution as to what was expended was extremely prejudicial 
to the Defendant. The refusal to permit the Defense to 
counter that which the prosecution had introduced into the 


case was prejudicial error, 


X. 


The Court's Erroneous Rebuking Admonitions 
to Defense Counsel In The Course of His 
Clos Ar nt to the J Was Prejudi- 


cial Error Requiring Reversal 


Not once, but twice, in the course of the Defendant's 
closing argument to the jury, the Court, in the presence of 


the jury, not at the bench, admonished and rebuked Defend- 


ant’s counsel, Stating that his argument was not based upon 
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the evidence and was an attempt to "mislead" the jury. 
Government counsel made no objection to the argument. The 
Court did this sua sponte. 
The argument of counsel was based on the evidence. 
The following occurred the first time the Court spoke. 
"The Court: There is no evidence as to what claims 
are made in this civil suit in this case. : 
Mr. Berlow: My recollection of the evidence, or 
Honor, is that Brady, upon his examination by my- 
self, was asked whether or not he made any claim 
to tne ownership of this property and he stated 
that in this case he did. | 
The Court: I did not so understand. I do not under- 
stand the evidence to be that. No.” (J.A. 137) 
There was ample evidence as to what claims were made 
in the Civil suit. Some of it is as follows: 
On cross-examination of Thorne: | 
Q. Isn't it a fact that you're a claimant for the 
sum of $12,000 which is presently on deposit in 
this Court? | 


A. I don*t know how to answer that yes or no. 


will qualify my answer. . 


TET HE EEE EE 


Q. Mr. Thorne, you are a Defendant in a civil suit 


filed in this Court in which. . 
KECECESERE 
By Mr. Berlow: 
Q. In which Mr. Brady and Mr. Allen are also 


-40- 








parties, are you not? 

A. Yes, sir. 

Q. And you have made certain claims in that suit, 
have you not? 


A. My attorneys have, for me, yes, sir. 


RELKERRRAR 


Q. And they have made claims on your behalf in 


that civil case? 

Yes, sir. I have seen the pleadings. 

And you understand them? 

Yes, sir. 

And it's your claim, is it not, that you're en- 
titled to the entire sum which is on deposit in the 
District Court? 

A. As I recollect it, the claim is that the amount 
of the two trusts, the second trust and the third 


trust on 2024 P Street is due to me. 


On direct examination of Allen: 

“By Mr. Berlow: 
Q. Did there come a time when Jack Brady did claim 
that he had some ownership in this property? 
A. Yes, sir. 
Q. And when was that first brought to your atten- 
tion? 
A. When that civil suit concerning this property 
was served. 


Q. And I show this group of documents which has 


been previously described as the case of Saul 


se 





versus Allen, Thorne, Brady and others, and ask you 
if the complaint - - that if it was on or about the 


time that the complaint in that case was served 





upon you thet you, for the first time, determined -- 
first time, were told that Jack Brady had some 
claim to this property? 


Ae Yes’? (SR 302) 


Admittedly counsel was incorrect in stating that the 
evidence had been elicited from Brady whereas, in fact, it 
came from Thorne and Allen. That counsel became somewhat 


confused as a resuit o> the Court's completely unwarranted 


observations is understandable to anyone who has ever been 


2 trial counsel. The point is, however, that the Court was 
incorrect. 


The second interruption by the Court was even more 





devastating in its effect and based again upon the Court's 


incerrect recollection of the evidence. It is as follows: 


"tnd after Allen told him he wouldn't pay 
him, this lawyer of twenty years experience in | 


the Bar of the District of Columbia brought 





these notes cown to the District Attorney who 
initiated this prosecution - - 

The Court: There is no evidence of that. 
are going outside of the record. 

Mr. Berlow: The evidence is, your Honor, as I 
understand it, that Thorne did bring these notes 
to the District Attorney. 
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The Court: There is no evidence of that 


whatever. 

Mr. Berlow: He testified - - 

The Court: Your client testified that Thorne 
threatened that he would do so. Thorne denied it. 
There is no evidence whatsoever that Thorne brought 
the notes down to the District Attorney. 

Mr. Berlow: I'm sorry, your Honor. 

The Court: Is my statement of the evidence 
correct? 

Mr. Hantman: That is my understanding of the 
evidence, 

The Court: I think counsel has to be very care- 
ful in stating the evidence. 

Mr. Berlow: Yes, I am sure your Honor will in- 
struct the members of the jury that it is their re- 
collection that matters. 

The Court: I know, but counsel must not mis- 
lead the jury. 

Mr. Berlow: That is not my - - 

The Court: I am sure you did not intend to mis- 
lead the jury, I am sure it is an error of memory 
on your part, but you have to be careful to remember 
correctly. ‘You may proceed." (J.A. 138) 

HERKEEEEE 
The evidence as to Thorne's bringing the notes to the 
District Attorney was as follows: 
"Q. There did come a time, did there not, Mr. 
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Thorne, when you brought these two second trust 
notes to the officers of the Metropolitan Police 
Department for the District of Columbia? 
A. I first took them to Assistant United States 
Attorney Daily, who called up the Metropolitan | 


Police Department and sent me over there." (J.A. 79) 


In United States v. Ah Ku Eng (2 Cir. 1957), 241 


F 2d 157, 62 ALR 2d 159, the Court stated in reversing a 
judgment: | 
"While an appellate court should be loath to 
read too much into the cold black and white of a 
printed record, it cannot disregard numerous re- 
marks from the bench of a nature to belittle and 
humiliate counsel in the eyes of the jury... 
While the trial judge should be permitted 
considerable latitude in dealing with counsel .. 
» « » he must not forget that the jury hangs on) 
his every word and is most attentive to any in- 
dication of his view of the proceedings. Thus 
repeated indications of impatience and aispieas- 
ure of such nature to indicate that the judge 
thinks little of counsel's intelligence and what 
he is doing are most damaging to a fair presenta- 

tion of the defense." 
The Court reversed the conviction. 
See also: Sunderland v. United States (8 Cir. 1927), 19 


eda 202. 








In referring to similar conduct by the Court below, 


the Court stated in Lau Lee v. United States (9 Cir. 1933), 


67 F 2a 156: 
"The effect of the judge's statement could 

not but prejudice the cause of the Defendants, 

as it tended not only to discount the entire 

argument of their attorney but also to cast sus- 

picion upon all the testimony introduced on be- 

half of the Defendants by the attorney who the 

judge stated deliberately attempted to mislead 

them." 

Unlike the Lau Lee case, the Court below, after sta- 
ting “Counsel must not mislead the jury" terminated counsel's 
attempt to explain the evidence by stating"You may proceed" 
and stated "I am sure it is an error of memory on your 
part." This cured nothing. This merely altered the Court's 
original statement of counsel's argument or being deliber- 
ately misleading to a statement that his argument was a re- 
sult of an “error of memory." Unlike the attorney in the 
Lau Lee case, supra, this Defendant's counsel accurately 
and fairly argued the evidence to the jury. The Court's 
remarks, particularly in view of the weakness of the 
Government's case, probably had a determining effect on the 
jury's verdict. This Defendant would have been infinitely 
better served if he had had no counsel than having an at- 
torney whose closing argument was so characterized by the 
Court in the presence of the jury immediately before they 
were to begin their deliberations. 
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XI. 


It Was Reversible Error for the Court to Refuse’ 
the Defendant's Request to Instruct on the De- | 


fendant's Theory of the Case 


Defendant's request for the instruction set forth be- 


denied. 
"DEFENDANT'S INSTRUCTION NO. 3 
Wherever authority is given to sign the name 
of another to a writing, there can be no for- 
gery and where one makes an instrument in 
good faith with the honest belief in his au- 
thority to do so, he is not guilty of forgery. 
If you have a reasonable doubt as to whe- 
ther or not authority was given to sign the 
name of another, you must bring in a verdict 
of not guilty." 
Admittedly, the Court did give an instruction, 


generally, as to "reasonable doubt." 


\ 
| 


However, on the specific issue of the Defendant's 
state of mind he instructed the jury as follows: 

"To be sure, if the Defendant honestly be- 
lieved that he had a right to sign Doctor Brady's 
name, there was no intent to defraud, but you are 
not bound to take his statement for the fact that 
he honestly believed he had a right to sign 
Doctor Brady's name. It is for you to determine 


whether he did honestly believe that, irrespective 


of what he now says, and it is for you to determine 
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how much weight to attach to his testimony. 

On that point, and in that connection, you 
have to weigh his testimony, the testimony of 
the other witnesses, as well as all the sur- 
rounding circumstances, and then to decide where 
the truth lies and what the fact was. You may 
consider, among other matters, the fact that 
the Defendant was admittedly engaged in a scheme 
to conceal his property from his creditors and, 
thus, to defraud his creditors, and that what 
he did here was done in connection with this 
scheme. You also have a right to consider that 
at least one of the two notes and deeds of trust 
which were passed as a second trust note and a 
second deed of trust, was actually a third deed 
of trust and a third trust note, although the De- 
fendant did not disclose that to the person to 
whom he passed these documents." 
This portion of the charge was specifically object- 

ed to by the Defendant (J.A. 147). 


The Defendant's requested instruction was an accu- 


rate statement of the law. State v. Sotak (1926), 100 


W.Va. 652, 131 S.E. 706, 46 ALR 1523. 

The Court did mention that Allen claimed that Brady 
gave him authority to sign his name. However, the Court 
detailed a great deal of evidence, supposedly demonstrating 
that the Defendant had the intent to defraud, whereas it 


failed completely to set forth any evidence which demon- 
strated that there was no such intent. 





It failed to mention, in this regard; that Alien 
| was dealing with his own property; that the purchasers of 
the notes did not in any way rely upon the signature of 
| Brady but looked solely to the value of the property; 
that Allen did make payments on the notes; that Allen ad- 
mitted liability on the notes and did not contest the righ 
of the noteholders to the proceeds of the foreclosure sale 


The instruction of the Court was significantly 


weighted in favor of the Government's theory and the Court 


erred in feiling to set forth the theory of the Defense. 
As stated in Levine v. United States, No. 144h0, 


D.C. Cir., decided November 18, 1958: 





"The jury should not have been influenced by 
the Court's charge to concentrate unduly upon saad 
side of the conflicting evidence . .. It was er- 
ror to deny the right to a more balanced charge, 
accorded the Defense by the decisions, when the 
request therefor had the support of substantial 
evidence." 

The Court's charge was orejudicial error requiring a new 


trial. 


CONCLUSION 

Because the indictment was barred by the Statute | 

Timitations; the Defendant was denied his constitutional — 

right to a "speedy trial"; and there was no proof beyond a 
reasonable doubt of an essential element of the crime 

charged; the judgment of conviction should be reversed with 


a direction either to dismiss the indictment or enter @ 
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judgment of acquittal. 


Or because of the prejudicial statements of the 


Court and prosecutor; erroneous rulings on the admissibil- 


ity of evidence; both by the Court and the United States 
Commissioner and an erroneous charge to the jury by the 
Court, all of which were highly prejudicial, the judgment 
should be reversed granting a new trial to the Defendant. 
Respectfully submitted, 
RALPH F. BERLOW 
637 Woodward Building 
Washington, D.C. 


Counsel for the Appellant 





APPENDIX 


Containing Ccnstitutional Provisions, Statutes 


and Rules Involved 


Constitutional Provisions 


“AMENDMENT VI 


"In all criminal prosecutions, the accused shall 
enjoy the right to 2 speedy ... trial, .... 


II. Statutes 


"TITLE 22. District of Columbia Code -- SHES 
offense 


"Section 1401. Forgery 


Whoever, with intent to defraud or injure an 
other, felsely makes or alters any writing of a2. 
public or private nature, which might operate to 
the prejudice of another, or passes, utters, or 
publishes, or attempts to pass, utter, or publish 
as true and genuine, any paper so falsely made or 
altered, knowing the same to be false or forged, 
with the intent to defraud or prejudice the right 
of another, shall be imprisoned for not less than 
one year nor more than ten years. (Mar. 3, 1901, 
31 Stat. 1323, ch. 854, §843.) 


"PTTLE 12, District of Columbia Code - Right to 
Remedy - conditions affecting. 


"Section 201. Periods - Recovery of real proper 
ty - Executor's or administrator's bond - Instru 
ments under seal - Simple contract - Property dam- 
age - Statutory penalty or forfeiture - Certain 
torts - Actions not specified - Persons under 

disabilities. | 


" . . - and no action the limitation of which is 
not otherwise specially prescribed in this secti 
shall be brought after three years from the time 
when the right to maintain such action shall hav 


accrued: ... 


&-1 








"TITLE 18, UNITED STATES CODE - Limitations 
"Section 3282 - Offenses not capital 


"Except as otherwise expressly provided by law, no 
person shall be prosecuted, tried, or punished for 
any offense, not capital, unless the indictment is 
found or the information is instituted within five 
years next after such offense shall have been com- 
mitted. As amended Sept. 1, 1954, c. 1213, §10 
(a), 68 Stat. 1145, 


Effective date of 1954 Amendment. 

Sec. 10(b) of Act. Sept. 1, 1954 provided: 
“The amendment made (to this section) by subsec- 
tion (a) (of such Act) shall be effective with re- 
spect to offenses (1) committed on or after the 
date of enactment of this Act (Sept. 1, 1954), or 
(2) committed prior to such date, if on such date 
prosecution therefor is not barred by provisions 
of law in effect prior to such date." 


III. Federal Rules of Criminal Procedure 
ne rocedure 
RULE 5. Proceedings before the Commissioner 


"(c) Preliminary Examination. . . . The defen- 
dant may cross-examine witnesses against him... 
- | 
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Motion For Judgment Of Not Guilty On The Grounds Of Insanity Not Withstanding 
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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT ! 


NO. 14, 875 


LEWIS R. WINN, 
Appellant, 


Vv. 


‘UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CASE CLOSED 
PARTIES - United States vs. Lewis R. Winn; ATTORNEYS - U. S. Attorney, 
Titus, J. A. Shorter 508-5th St., N.W.; G.J. No. - 413-58; CRIMINAL No. - 
399-58; CHARGE: First Degree Murder (22, DCC, 2401) __ 
DATE PROCEEDINGS 
1958 Apr 21 © PRESENTMENT AND INDICTMENT FILED (1 Count) 
Copy of indictment given to deft. Cert: filed, 
1958 Apr 25 Case is referred for appointment of counsel. KEECH, J. 
1958 Apr 28 | ORDER APPOINTING John A. Shorter as counsel to defend, 
filed. KEECH, J. (N) | | 
1958 May 2 INDICTMENT READ; ARRAIGNED, Plea NOT GUILTY entered; 


Defendant GRANTED 14 days to file motion; Defendant REMANDED 
to the District of Columbia Jail; APPEARANCE of John A. 
Shorter, Jr. entered and filed; Attorney John A. Shorter, Jr. 


present. MATTHEWS, J. (Reporter-O'Neal) Cert. filed. 
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1958 May 26 ORDER that Defendant be committed to the D. C. General 
Hospital for observation to determine Mental Competency for 
period not to exceed SIXTY (60) DAYS, Filed. MATTHEWS, J. (N) 
MOTION OF GOVERNMENT for Mental Examination, filed. 
MATTHEWS, J. 

1958 Jun 9 MOTION of DEFENDANT for inspection and/or to produce 
written statements obtained from the Deft., filed. 

1958 Jun 9 MOTION of DEFENDANT for an order providing the Defendant 
with copy of transcript at Govt's. expense, filed.. Cert. of Serv. 

1958 Jun 20 MOTION of DEFENDANT for inspection and/or to produce 
written statements obtained from defendant WITHDRAWN in 
open Court; WITHDRAWAL of ABOVE-Motion, filed. MOTION 
of DEFENDANT for transcript of proceedings before Coroner 
heard and GRANTED; ORDER for transcript of proceedings 
before Coroner at Government expense, filed. Attorney John 
Shorter, Jr. present. MATTHEWS, J. (Reporter-I. Watson) 

1958 Aug 4 Letter dated 8-1-58 from Dr. Mary V. McIndoo, Asst. Chief 
Psychiatrist, D. C. General Hospital stating that deft. is sane, 
competent and capable of participating in his own defense, filed. 

1958 Aug 6 ORDER DESIGNATING Marshal to bring defendant from D. C. 
General Hospital to D. C. Jail to await trial, filed. MATTHEWS, 
J. (N) 

1958 Oct 7 MOTION for leave to inspect Medical Records and Interview 
Physicians, filed. (Cert. of Serv.) (John A. Shorter) 

1958 Oct 10 MOTION of DEFENDANT for leave to inspect Medical Records 
and interview physicians heard, argued and GRANTED. 
ORDER authorizing John A. Shorter to inspect and examine 
hospital records of defendant and authorizing physicians and 
personnel of hospitals to discuss with John A. Shorter, the 
treatment, diagnosis, examination and observation of defendant 
while a patient at the hospitals, FILED. Attorney Roy M. Ellis 





3 | 
present for John A. Shorter. SIRICA, J. (Reporter-Sanche) 

1958 Oct 13 Additional list of witnesses served personally on ete ndant 
at D. C. Jail on 10/10/58 filed. 

1958 Oct 13 CAPITAL LIST OF JURORS served on Defendant at D. C. Jail 
on 10-8-58, filed. | 

1958 Oct 15 MOTION of Defendant for Issuance of Subpoena and affidavit in 
support thereof, filed & GRANTED. Cert. of Serv. SIRICA, J. 

1958 Oct 22 § JURORS FROM CRIMINAL PANELS NO. 1, 2, 3, 4 and CIVIL 
JURORS SWORN ON VOIR DIRE; JURY AND FOUR (4) ALTER- 
NATE JURORS SWORN: Mrs. Myrtle G. Cullins, Mrs. Mary 
L. Tyler, Edward F. Curry, Miss Stella Bletsis, Mrs. Alberta 
E. Brown, Mrs. Isabelle J. Saunders, Rowland E. Darling, 
Mrs. Hildred B. Davis, William B. Haile, Mrs. Minnie C. 
Peter, Timothy Williams, Archie L. Hughes. _ 
a. 1. Edwin H. Gantt; a. 2. James D. Gibson; a. 3. David 
G. Lewis; a. 4. Clarence J. Kern. | 

1958 Oct 22 Case is RESPITED until 10:00 a. m. to-morrow; Defendant 
REMANDED to the District of Columbia Jail; APPEARANCE of 
Roy M. Ellis entered and filed; APPEARANCE of John Shorter, 
Jr. entered and filed; Attorneys John Shorter, Jr. and Roy M. 
Ellis present. SIRICA, J. (Reporter-Sanche & Copeland) 

1958 Oct 23 TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until 11:00 a.m. to-morrow; Defendant REMANDED 
to the District of Columbia Jail; Attorneys John Shorter, Jr. 
and Roy M. Ellis present. SIRICA, J. (Reporter-Sanche) 

Cert. filed. | 

1958 Oct 23 TRANSCRIPT OF PROCEEDINGS, October 22, 1958, Vol. 1, 
Pages 1 - 62, filed. Clerk's Copy (Reporter-Sanche) 

1958 Oct 24. TRANSCRIPT OF PROCEEDINGS, October 23, 1958, Vol. I, 
Pages 63-221, filed. Clerk's copy (Reporter -Sanche) 

1958 Oct 24 TRIAL RESUMED: same jury; Case is RESPITED until 10:00 a. m. 
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Monday, 10-27-58; Defendant REMANDED to the District of 
Columbia Jail; Attorneys John Shorter, Jr. and Roy M. Ellis 
present. SIRICA, J. (Reporter-Sanche and F. Garro) Cert. filed. 
1958 Oct 27 TRANSCRIPT OF PROCEEDINGS, Vol. Ill, Pages 222-322, 
October 24, 1958, filed. Clerk's copy (Reporter -Sanche) 
1958 Oct 27 TRIAL RESUMED; same jury; Defendant REMANDED to the 
District of Columbia Jail; Case is RESPITED until 10-28-58; 
Attorneys John Shorter, Jr. and Roy M. Ellis present. 
SIRICA, J. (Reporter-Rawls, Sanche and Simkalo) Cert. filed. 
1958 Oct 28 TRIAL RESUMED; same jury; Case is RESPITED until 10:00 
a.m. to-morrow; Defendant REMANDED to the District of 
Columbia Jail; Attorneys John Shorter, Jr. and Roy M. Ellis 
present. -SIRICA, J. (Reporter-Sanche, Simkalo and D. M. 
Barther) } 
TRANSCRIPT OF PROCEEDINGS, Vol. V., Pages 495-640, 


Oct. 28, 1958, filed. Clerk's Copy (Reporter -Sanche) 
Affidavit of Defendant in support of application to proceed without 


prepayment of costs, filed. 

Order directing that defendant be furnished with daily copy 

transcript of proceedings and that cost be apportioned between 

the Administrative Office and the U. S. Attorney, filed. SIRICA, J. | 
1958 Oct 29 TRIAL RESUMED; same jury; alternate jurors excused; JURY 

RETIRES at 3:02 p.m. to deliberate; JURY EXCUSED at 5:00 p.m. 

to return to Court at 9:45 a.m. tomorrow to resume deliberations; + 

Defendant REMANDED to the District of Columbia Jail; Attorn- 

neys John Shorter, Jr. and Roy M. Ellis present, SIRICA, J. 

(Reporter-Sanche) Cert. filed. 

JURY RETURNS INTO COURT at 10:00 A.M. and retires to re- 

sume deliberation; VERDICT: Guilty of Manslaughter; Jury 

POLLED; Case is REFERRED to the Probation Officer of the 

Court; Defendant REMANDED to the District of Columbia Jail; 

Attorney John Shorter, Jr. and Roy Ellis present. Court orders 

food for jury (12 jurors and 2 marshals) Note from jury and form 





1958 Oct 30 


1958 Nov 4 


1958 Nov 14 


1958 Nov 18 


1958 Dec 5 


1958 Dec 5 


1958 Dec 9 


1958 Dec 10 
1958 Dec 10 


1958 Dec 12 


1959 Jan 6 


3) 
of verdict, filed. SIRICA, J. (Reporter-Sanche) Cert. filed. 
TRANSCRIPT OF PROCEEDINGS, Vol IV, Pages 323 to 494, 
October 27, 1958, filed. Clerk's Copy (Reporter-Sanche) 
MOTION of DEFENDANT for Judgment of not guilty on the grounds 
of Insanity notwithstanding the jury verdict, or for a new trial, 
filed. Cert. of Serv. | 
MOTION of DEFENDANT for Judgment of not guilty by reason 
of insanity notwithstanding the jury verdict, or in the alternative 
for a new trial, heard, argued and DENIED. Defendant REMANDED 
to the District of Columbia Jail; Attorneys John Shorter and Roy 
Ellis present. SIRICA, J. (Reporter-Simkalo) Cert. filed. 
TRANSCRIPT OF PROCEEDINGS, Vol. VI, Pages 641-683, 

October 29 and 30, 1958, filed. Court's Copy (Reporter -Sanche) 
SENTENCED to imprisonment for a period of FOUR (4) YEARS 

to FIFTEEN (15) YEARS. Defendant REMANDED to the District 

of Columbia Jail; Attorneys John A. Shorter and Roy M. Ellis 
present. SIRICA, J. (Reporter-Kaitz) 
AFFIDAVIT in support of application for leave to| proceed on 
Appeal from Judgment without prepayment of costs, filed. 
Statement of Deft. in compliance with Criminal Rule 92-A, 
filed. Cert. of Serv. | 
Judgment & Comimitment of 12-5-58, filed. SIRICA, J. 
TRANSCRIPT OF PROCEEDINGS, December 5, 1958, filed. 
Clerk's copy (Reporter-Kaitz) | 
APPLICATION for leave to proceed on Appeal from Judgment 
without prepayment of costs, GRANTED. SIRICA, J. (N) 
TRANSCRIPT: OF PROCEEDINGS, Vol. 1, Pages/1-62, 10-22-58; 
Vol. 2, Pages 63-221, 10-23-58; Vol 3, Pages 222-322, 10-24-58; 
Vol. 4, Pages 323-494, 10-27-58; Vol. 5, Pages 495-640, 10-28-58, 
Vol. 6, Pages 641-683, 10-29-58. & 10-30-58; filed. Deft's Copy. 
(Reporter -Sanche) | 








6 
1959 Jan 8 REFUSAL of Deft. to sign election against service of sentence, 
filed. 


[Filed April 21, 1958] Holding a Criminal Term 
Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 
The United States of America Criminal No. 399-58 
v. Grand Jury No. 413-58 


Lewis R. Winn | First Degree Murder 
(22 D.C.C. 2401) 


The Grand Jury charges: 

On or about March 9, 1958, within the District of Columbia, Lewis R. 
Winn, purposely and with deliberate and premeditated malice, murdered an 
infant male child known as "Baby" Rease, born to Mary Lou.Rease on or about 
March 4, 1958, by dropping and throwing him from a window at premises 1806 
R Street, Northwest. 

A TRUE BILL: | /8/ OLIVER GASCH 


/s/ Attorney of the United States in 
Foreman and for the District of Columbia 


[Filed May 2, 1958] PLEA OF DEFENDANT 
On this 2nd day of May, 1958, the defendant Lewis R. Winn, appearing 
in proper person and by his attorney John A. Shorter, Esquire, being arraigned 
in open Court upon the indictment, the indictment being read to him, pleads ‘not 
guilty thereto. 


The defendant is remanded to the District of Columbia Jail. 
Present: By direction of 


United States Attorney BURNITA SHELTON MATTHEWS 
Juage 


Presi 
By Thomas Flannery 
Asdistant United States Attorney Criminal Court # THREE 


T. O'Neal HARRY M. HULL, Clerk 


Official Reporter By 
| "Deputy Clerk __ 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14876 


Rape H. Auten, APPELLANT 
v. 
Untrep States of AMERICA, APPELLER 


APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVER | GASCH, 
United States Attorney. 
CARL W. BELCHER, 
WALTER J. BONNER, 
Assistant United States Attorneys. 
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No. 14876 
QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

(1) At the preliminary hearing, did not appellant seek to 
cross-examine a witness considerably beyond the scope of the 
direct examination of that witness? 

(2) Isnot the statute of limitations as set forth in 18 U.S.C. 
§ 3282 applicable to the crimes of forgery and uttering as de- 
fined in the D.C. Code? 

(A) Was not the indictment brought within the time al- 
lowed by such statute? 

(B) Is not 18 U.S.C. § 3282 clearly constitutional, and not 
ez post facto in nature? 

(3) Was appellant’s right to a speedy trial violated, when 
& continuance sought by appellant took the case into the Dis- 
trict Court’s summer calendar, and on the Government’s sole 
request for @ continuance the court continued the case to the 
fall term because appellant was on bond, and preference for 
trial was being given jail cases? 

(4) Did not record disclose adequate proof of intent to de- 
fraud and was not evidence of such intent properly admitted? 

(5) Are not forgery and uttering distinct offenses? 

(6) Were not the remarks of the prosecutor in opening 
statement proper in alluding to appellant’s failure to speak 
when being confronted by police with the charges against him? 

(A) In any case, since no evidence was ever admitted on 
this subject, during four days of trial, nor any reference ever 
made to it in closing argument, and the court instructed the 
jury that their verdict was to be based solely on the testimony 
of the witnesses at trial, can it reasonably be said that appel- 
lant was prejudiced by the prosecutor’s remarks in opening 
statement? 


@ 
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(7) Where the record discloses that a witness who had been 
defrauded, asked appellant for the reason such defrauding had 
taken place, and was informed by @ companion of appellant, 
appellant being present, that they had been advised by counsel 
not to discuss the matter: 

Was not such testimony properly admitted, particularly 
when no charges were outstanding against appellant at the 
time? 

(8) Where the record discloses that the trial court properly 
corrected erroneous statements of defense counsel during 
closing argument, and after warning counsel not to mislead 
the jury, the court immediately corrected its remark: 

Is it not true that no prejudice resulted to appellant, par- 
ticularly when the jury had before it adequately substantial, 
if not overwhelming evidence, of appellant’s guilt? 

(9) Was not appellant’s theory of the case adequately in- 
corporated in the court’s instruction? 

(A) Were not such instructions proper in all other respects 
as well? 





Counterstatement of the case 
re Crea | imma al i ta aS 


I. Appellant’s right to cross-examine within the scope of the 
direct examination of the Government witness was not 
curtailed during the hearing before the commissioner___ 

II. The indictment was not barred by the statute of limitations 
and the statute itself was clearly constitutional 
Ii. Appellant’s constitutional right to a speedy trial was not 


IV. The record discloses adequate proof of intent to defraud and 
evidence of such intent was properly admitted_ 

V. Forgery and uttering are distinct offenses. 

VI. The remarks of the prosecutor in opening statement did not 
constitute reversible error, and testimony received re- 
garding appellant’s failure to discuss priority of the notes 
with Mr. Thorne was properly admitted 

VII. eae gennccc oe 


closing argumen' 
VITt. estas hasieg GE salasons oan cdatguataig es ascaeias 
into ‘the court’s proper instructions to the jury_________ 
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Beavers v. Haubert, 198 U.S. 77, 49 L. Ed. 950, 25 8. Ct. 573 (1905) .. 
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certiorari denied, 290 U.S. 665, 54 8. Ct. 89, 78 L. Ed. 575 

Basterday v. United States, 53 App. D.C. 387, 292 F. 664 (1923), 
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GAuited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14876 


Ratpo H. ALLEN, APPELLANT 
v. 
Unrrep Srates oF AMERICA, APPELLEB 


APPEAL FROM THE UNI?PED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 

Appellant was originally indicted on May 5, 1958, on four 
eounts of forgery and uttering (Cr. No. 456-58) (J.A.1). On 
request of defense counsel, who was leaving the country, the 
case was continued for trial until July 1, 1958 (J.A. 11). On 
June 30, 1958, a first continuance was sought by the Govern- 
ment, for the reason that additional evidence had been discov- 
ered concerning the charges, which the Government wished to 
present to the Grand Jury (J.A. 12). Since the appellant was 
on bond, and because jail cases were given trial preference in 
the summertime, the Government’s motion for a continuance 
was granted, and trial set for October 7, 1958 (J.A. 12-14). 

On July 21, 1958, a new indictment was filed in the District 
Court charging appellant and one Mildred Peters? with eight 
counts of forgery and uttering (Cr. No. 702-58) (J.A. 14-16). 


* Just prior to trial, the Government moved for a severance of appellant’s 
case from that of Mildred Peters, for the reason that the co-defendant 
was in a mental hospital in Tennessee and was “irreversibly ill * * *. In 
other words, she is not going to get better.” Over appellant’s objection, 
‘thegeverance was granted: (J.A. 19-20). 


(2) 
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On October 1, 1958, defense counsel sought and was granted, 
his second continuance in the case, in order to locate certain 
witnesses (J.A.3). Trial by jury commenced on November 4, 
1958, (J.A. 17), and on November 7th, appellant was found 
guilty as indicted (J.A. 148-49). On November 12, 1958, ap- 
pellant filed a motion for new trial and a motion in arrest of 
Judgment (J.A. 149-50). On November 21, 1958, appellant 
also filed a supplemental motion in arrest of judgment (J.A. 
151). All motions were denied. On December 12, 1958, ap- 
pellant was sentenced to serve a term of imprisonment of from 
one to three years on each count, the sentence by the counts to 
run concurrently (J.A. 152). This appeal followed. 


The evidence at trial 
A. Dr. Brady and the original conveyances 


In the summer of 1953, a dentist by the name of Dr. Jack 
D. Brady became the roommate of appellant (J.A. 35-36). 
Both men first resided at 2020 P Street NW. (J.A. 36), 
and then from September 1953 to September 1955, their resi- 
dence was located at number 2024 of the same street and sec- 


tion (J.A. 37). The ownership of the latter premises was in 
appellant (J.A. 99). On March 3, 1954, appellant deeded 
premises 2024 P Street to Dr. Brady (J.A. 37-38). On the 
same date the deed was recorded (J.A. 38-39). Dr. Brady 
testified that he paid no money to appellant for the transfer 
of title, rather (J.A. 38): 


Mrs. Peters and Mr. Allen stated they would like to 
have that property in my name and I would merely be 
as a straw, as they put it, indicating that this is a busi- 
ness convenience to do so, stating also that Mr. Allen 
had some judgments against him and this would help 
protect his interests there. 


A few days later, appellant gave another instrument to Dr. 
Brady, and asked him to sign it and have it notarized (J.A. 39). 
Although Dr. Brady complied with appellant’s wishes, he did 
not fully understand the nature of the document at the time 
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(J.A. 39, 48).. It was then shown at trial, that this instrument 
was a deed conveying back the property from Dr. Brady to 
appellant (J.A. 39). Following this transaction, however, no 
recordation took place until March 5, 1956 (J.A. 40, 103).. 
Inquiry was subsequently. made of appellant, when testifying, 
regarding this time lapse between the transfer of the property: 
back to him in 1954 and the recordation in 1956 (J.A. 103): 


Mr. Bertow. Would you tell us, Mr. Allen, what the. 
purpose was in not recording the deed that had been 
given back to you from Jack Brady? 

APPELLANT. Well, it was just as I said before, it was 
placed in his name for security until which time that 
I wanted to put it back in my own name. 

The Covurr. You mean for security, do you mean in 
order to avoid your créditors? Is that what you mean? 

APPELLANT. That is what Mrs. Peters advised me to 
do, sir. 

The Courr. Very well. 

Mr. Brertow. You were advised by Mrs. Peters to not 
record these deeds because you had incurred certain 
debts? 

APPELLANT. Yes, sir, that is correct. 


B. The Bartow transaction 


_ With the property recorded in Dr. Brady’s name, but actu- 
ally retransferred to him, himself, without recordation, ap- 
pellant began a series of transactions involving the property. 
In July 1954, appellant sold to one Norman Bartow a note 
secured by a deed of trust on the 2024 P Street property (J.A. 
53). A first trust on the property was already held by B. F. 
Saul Company (J.A. 54, 99), and a second trust by the firm 
of J. Dallas Grady and Son (J.A. 54, 99). . As part of the agree- 
ment between Mr. Bartow and appellant, Bartow was to pay 
off the second trust, and his third trust would then become 
a second trust in place of Grady’s (J.A. 54). This was done 
(J.A. 54), and in addition, a sum paid by check to the order 
of appellant Si 56). 
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‘Mr. Bartow testified, that during the course of the trans- 
action he was informed by appellant, that appellant managed 
the property for Doctor Brady (3.4.58). The witness also 
stated that at the time he purchased the note, it contained a 
signature purported to be that of Dr. Brady (J.A. 59). Bar- 
tew further testified that he also required appellant to sign 
the note, and that it was his understanding that-in the event 
Dr. Brady did not pay, appellant would be lable (J.A. 60). 

“ Introduced into: evidence‘'at. the: trial’ was the note pur- 
portedly signed by Dr. Brady. and the deed of trust securing 
the-note, which also contained Brady’s name (J.A. 42-43). 
Dr. Brady, after examining both signatures, stated that they 
were not his own (J.A. 42). The doctor also testified that he 
had-never given appellant permission to sign his (Brady’s) 
mame to any doeument: (J.A. 40), and further stated that he 
had never given either appellant or Mildred Peters authority 
to sign his name on the deed of trust and note involved in 
the Bartow transaction (J.A. 42). 

Appellant admitted, during his direet examination, that he 
had signed Dr. Brady’s signature. to the deed of trust and 
note constituting the Bartow transaction (J.A. 106), and en- 
tered a stipulation to that effect as well (J.A. 46). He denied 
making any attempt to copy or trace Brady’s signature (J.A. 
106). Dr. Brady, however, when being questioned by defense 
counsel, was asked whether the signatures on the documents 
resembled his own (J.A. 51). Dr. Brady responded, “Not too 
far off’(J.A. 51). Appellant further admitted that he had 
never told Dr. Brady that he had signed his name to the 
Bartow note (J.A. 131-132), stating, however, that he be- 
eved he had authority to do so (J.A. 120). Appellant, in 
effect, also agreed with Dr. Brady’s testimony, that Brady had 
paid nothing for the original transfer of the 2024 P Street 
property (J.A. 102; cf. J.A.38).. . 

It was then shown, that at the time appellant was negotiat- 
ing with Mr. Bartow, the note sold to Bartow and 
signed by Dr. Brady indicated, that Brady had promised to pay 

pellant the sum of $6,000 at the rate of $100 per month 

(J.A. 122), presumably for the transfer of title by appellant 
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td Dr. Brady on March 3, 1954 (S.A. 37-38) The following 
colidquy then took place between the prosecutor and appellant 
(I-A. 122): 
Mr. Hanrman. The note indicates, does it not, that 
Jaek Brady promises to pay to you the sum of $6,000 
at the rate of $100 per month, does it not? _ 
Appe.LANT. Yes, sir; that’s what this note says. _ 
. Mr. Hantmaw. And in the months of April, May, 
Jane and July of 1954 did the maker of this instru- 
ment—the purported maker of this instrument—Jatk 
D. Brady, ever pay you a hundred dollars per month 
im those months? 
AppEtranr. No, sir; he didh’t pay me anything - 
Mr. Hawrscan. ‘When you sold this note to Mr. Bar- 
tow, did you tell him that Mr. Brady, in fact; did not 
make any of the peynients that were indicated on the 
instrument in the months prior to the tinie Ke pur- 
chased it? 
Aprrtianr. No, sir; he didn’t ask me. 
Mr. Hanrman. And you didn’t tell him, did you? 
Appetiant. No sir; I didn’t. 


In April 1953, Talmadge M. Thorne entered a rea] estate 
transaction with appellant and Mildred Peters, wherein 
Thorne agreed to loan appellant a certain sum of money ih 
return for a note secured by a second trust on property loedted 
on Plyers Mili Road (J.A. 63-65). During the month of May 
1955, Mildred Peters approached Mr. Thorne and told him, mh 
effect, that the Piyers Mill Road property was becoming & 
poor investment (J.A. 66). Mrs. Peters then inquired if Mf. 
Thortie would be willing to trade his Plyers Mill Road trust 
and note for a second trust and note on 2024 P Street; North- 


* As set forth earlier, that transfer was of very short duration (JA. $9), 
ut the transfer was nonetheless recorded (J.A. 38-39). And while the 
tithe was transferred back to appellant in a few days, no recordation was 
made for two years (J.A. 40, 108). Therefore, at the time appellant dealt 
with Bartow, it was logical for Bartow to presume that Brady had hot 
been a mére straw party. Brady, however, having paid nothing for tie 
title he so briefly held, denied owing appellant any sum of $6,000 (J-A. 43}. 


50e@a11—59—__2 { 
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west (J.A. 66).° On May 19, 1955, both appellant and Mrs. 
Peters visited Mr. Thorne at his office, and the deal was again 
discussed (J.A. 66). A title report on the P Street. property 
was promised, and Thorne informed that “it would be fur- 
ished to me later” (J.A. 66). On June 2, 1955, the transac- 
tion was completed, the property traded (J.A. 67), and a 
title report again promised (J.A. 92). Some three weeks later, 
& spurious title report, discussed infra, was received by Thorne, 
‘containing the forged name of an employee of the title com- 
pany (J.A. 68, 70, 86-88). The “second” trust and deed both 
ontained the purported signature of Dr. Jack D. Brady (J.A. 
44), but Dr. Brady denied their authenticity (J.A. 44). The 
doctor also testified that he had never authorized either ap- 
pellant or Mrs. Peters to sign his name to either instrument 
(J.A. 45). By stipulation, it was then agreed that the signa- 
ture.of Dr. Brady on the Thorne transaction documents, was 
actually written by appellant (J.A. 46). And during his 
testimony, appellant again admitted so doing (J.A. 110, 126). 
Appellant stated, however, as he had regarding the Bartow 
transaction (J.A. 120), that he had Brady’s permission to do 
so (J.A. 131). On cross-examination appellant also admitted 
that at the time he sold the note and trust to Mr. Thorne, he 
did not tell Thorne that he had signed Dr. Brady’s name to 
‘them (J.A. 126). Appellant further stated that he did not 
inform Dr. Brady that he had, in fact, signed Brady’s name to 
the note constituting part of the Thorne transaction (J.A. 
131-32). 

Talmadge Thorne testified, that some three weeks after 
being given the note and trust on the 2024 P Street property, 
he received a title report in regards to it (J.A. 68, 70). Fol- 
lowing receipt of the report, Thorne paid a visit to the Real 
Estate and Columbia Title Insurance Companies (J.A. 71, 85). 
The report, while reflecting the name of the aforementioned 
company, its correct address, and the name of a so-called 
“trust officer,” Nathan Harab, was discovered to be spurious 
(J.A. 86-87). This fact was testified to by the president of 

* At this time, a second trust was already being held by Norman Bartow 


as a result of Bartow’s paying off of the second trust originally held by the 
firm of J. Dallas Grady and Son (J.A. 54, 99). 
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the title company, Mr. Harry J. Kane, Jr. (J.-A. 84-86). And 
counsel for appellant so conceded (J.A. 86-87; see also 
J.A. 88): 

Mr. Brertow. I am raising no question but that this 
title report—I admit this title report is spurious. 

The Courr. What is that? 

Mr. Bertow. I admit this title report is spurious. I 
raise no question about that. 

The Courr. Then you are not moving to exclude the 
testimony, all you mean is that you will stipulate that 
the report is spurious and therefore, it is not necessary. 

Mr. Hanrman. And the signature of Nathan Harab 
that appears thereon is a forgery. 

Mr. Bertow. I have no question about that but it’s 
my objection to the admissibility of this evidence is 
that it has never been related to Ralph Allen. 

The Courr. I am admitting it on the ground that it 
shows continuity of action and tends to prove intent to 
defraud. 

Mr. Bertow. I admit this signature of Harab is a 
forgery. 

Appellant was later questioned regarding the fact that he 
had given Thorne a note secured by a second trust on the 2024 
P Street property, when a note secured by a second trust was 
also held by Norman Bartow (J.A. 127): * 


Mr. Hantman. You told us prior to the luncheon 
recess, did you not, sir, that you knew that Mr. Bartow 
(had previously purchased) the second deed of trust on 
2024 P Street, Northwest, did you not? 

APPELLANT. Yes, sir; he did. 


‘Thorne eventually got in touch with appellant (J.A. 71), and asked him 
“to give me an explanation of the fact that I had gotten what I thought 
was a second trust and it turned out to be a third trust” (J.A. 72). Mrs. 
Peters was also present at the time and said to appelant, “Shall we tell him 
Ralph?” According to Thorne, Mrs. Peters then said, “Our attorney, Mr. 
Berlow, has instructed us not to talk” (J.A. 72). Thorne subsequently got 
in touch with Norman Bartow, obtained Bartow’s second trust note, and 
apparently gave his own personal note in exchange (J.A. 72). As a result 
of all the transactions, Thorne testified that he was, at date of trial, “out 
of at least $8,500, plus interest” (J.A. 73). 
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Mr. Hantman. Arid can you give this Court any €x- 
planstion as to how, if you sold Mr. Bartow a secohid 
trust note, you could also sell Mr. Thorne a second trust 
note on the same piece of property? 

APPELLANT. Well, I really didn’t understand—the 
way I understood this transaction, Mrs. Peters said the 
Bartow note would be paid off. 

Mr. Hanrman. Did you determine for yourself that 
the Bartow note had been paid off? 

APPELLANT. No, it hadn’t been paid off. She said it 

_ would be paid off. 
‘ ination of appellant then produced the following 
testimony (J.A. 128-29): 
Mr. Hantman. Then do you have any explanation, 
Mr. Allen how you could sell Mr. Thorne a-second trust 
note on this piece of property having previously sold Mr. 
Bartow a second trust on the same piece of property? 
APPELLANT. Well, as I said before, Mrs. Peters told 
me there would be some arrangement to pay off the 
Bartow note. 


* * & e * 


Mr. Hantman. I will ask you, Mr. Allen, whether 
or not rt isn’t a fact that on January 23, 1956, almost 
siz months after the transaction with Mr. Thorne you 
didn’t, in fact make a payment in connection with the 
note that had previously been sold to Mr. Bartow? 
[Emphasis supplied.] 

APPELLANT. Did I make a payment at that date? 

Mr. Hantman. Yes, sir. 

APPELLANT. I don’t recall, sir, but if you have a 
record of it. 


* * * * * 


Mr. Hanrman. I’d like to show you a receipt, dated 
January 23, 1956, of the Bartow Realty Company, and 
ask you if this refreshes your recollection at all as to 
whether or not you made such a payment, sir? 

APPELLANT. (Examining.) Yes, sir; I guess I did 
according to this record. 
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D. Additional testimony of appellant 


During the course of Dr. Brady’s testimony, as set forth 
previously, the doctor testified that appellant and Mrs. Peters 
had requested him to act as a straw party in the initial con- 
veyance of the 2024 P Street property, because appellant “had 
some judgments against him and this would help protect his 
interests there” (J.A.38). Appellant during the course of both 
direct and cross-examination; corroborated Dr. Brady on this 
point (J.A. 101; 117-118): ° 

Mr. Bertow. And would you tell us what was said? 

APPELLANT. Well, Mrs. Peters and I both asked Dr. 
Brady about transferring this property into his name 
for protection because I had these judgments against 
me at that time. 


* * * * * 


Mr. Hantman. Can you tell this Court and jury 
why you agreed to transfer this property to Doctor 
Jack Brady? 

APPELLANT. Well, Mrs. Peters said we wanted to get 
it out of my name because of these judgments and to 
transfer into somebody’s name that was a friend or 
somebody we could trust. 

Mr. Hanrman. In other words, you didn’t want your 
judgment creditors to attach the property, is that right? 

APPELLANT. I was advised by Mrs. Peters to do that, 
sir. 

With. all of the foregoing evidence before them, the jury, a3 
stated earlier, found. appellant guilty as. indicted: (J.A. 148— 
49). 

, STATUTES INVOLVED 

Title 18, U.S.C. § 3282 provides: 


Except as: otherwise expressly provided by law, no 
person shall be prosecuted, tried, or punished, for any 
offense, not capital unless the indictment is found or the 


*See also the colloquy in reference to J.A. 108, set forth eupro in 
subsection 4 of this Counterstatement, 
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information is instituted within five years next after 
such offense shall have been committed. 

Effective Date of 1954 Amendment.—Section 10(b) 
of Act Sept. 1, 1954 provided: “The amendment make 
{to this section] shall be effective with respect to of- 
fenses (1) committed on or after the date of enactment 
of this Act [Sept. 1, 1954], or (2) committed prior to 
such date, if on such date prosecution therefor is not 
barred by provisions of law in effect prior to such date. 


Title 22, District of Columbia Code (1951 Ed.), Section 
1401, provides: 


Whoever, with intent to defraud or injure another, 
falsely makes or alters any writing of a public or private 
nature, which might operate to the prejudice of another, 
or passes, utters, or publishes, or attempts to pass, utter, 
or publish as true and genuine, any paper so falsely 
made or altered, knowing the same to be false or 
forged, with the intent to defraud or prejudice the right 
of another, shall be imprisoned for not less than one 
year nor more than ten years. 


Title 23, District of Columbia Code (1951 Ed.), Section 203, 
provides: 

Indictment for intent to defraud—Sufficiency— 
Proof.—In an indictment in which it is necessary to 
allege an intent to defraud, it shall be sufficient to allege 
that the party accused did the act complained of with 
intent to defraud, without alleging an intent to defraud 
any particular person or body corporate; and on the 
trial of such an indictment it shall not be necessary to 
prove an intent to defraud any particular person, but 
it shall be sufficient to prove a general intent to defraud. 


SUMMARY OF ARGUMENT 


Appellant attempted to cross-examine a Government 
witness beyond the direct examination of the direct examina- 
tion of the witness. Prohibition of this, by the Commissioner, 
was proper. In addition, appellant fails to show how if at 
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all he was prejudiced at trial by such “curtailment” of cross- 
examination. 

An indictment for forgery and uttering under the D.C. Code 
is governed by the period of limitations contained in 18 U.S.C. 
§ 3282. The instant indictment was, therefore, not barred, 
because the period of limitations had not yet run. It is 
equally plain that 18 U.S.C. § 3282 is constitutional, and not 
ex post facto in nature. 

Appellant’s right to a speedy trial was not violated. It 
was his first of two requests for a continuance which brought 
the case into the District Court’s summer calendar. The Gov- 
ernment then requested its sole continuance for a three week 
period, and the court continued the case until the fall term, be- 
cause appellant was on bond and preference was being given 
to jail cases during the summer period. Since the word 
“speedy” in the Constitution must be construed with some 
cognizance of physical realities, it cannot be said that such 
procedure violated appellant’s constitutional rights. 

A clear intent to defraud was made evident by the original 
transfer of appellant’s property to Dr. Brady in order to avoid 
creditors; his signing without authorization of Dr. Brady’s 
name to second notes and deeds of trust; and appellant’s giv- 
ing to Mr. Thorne of a note secured by a “second” deed of 
trust which, in fact, was a third deed of trust. In addition, 
when appellant and a companion, promised Thorne a title re- 
port on the property, and a spurious report was received by 
Thorne some three weeks after completing the transaction, 
evidence of such report was properly received, since the jury 
might reasonably infer that it had come from appellant. 

Forgery and uttering are distinct offenses under the D.C. 
‘Code. 

The remarks of the prosecutor in opening statement were 
proper. In any case they could have had no prejudicial effect 
on the verdict of the jury, since no evidence on the subject re- 
ferred to by the prosecutor was ever admitted into evidence 
during four days of trial, nor any mention thereof made on the 
prosecutor’s closing argument. In addition, the court in- 
structed the jury to base its verdict solely on the testimony 
of the witnesses at trial’ 





12. 


The court, properly admitted testimony from Mr. Thorne 
that appellant and Mrs. Peters would not discuss the fraudu- 
lent, “second” trust affair, simply because they had been ad- 
vised by counsel not to discuss the matter with him. 

The court acted properly in correcting erroneous statements 
of defense counsel during closing argument. No prejudice re- 
sulted to appellant when the court, after warning counsel to 
avoid misleading the jury, corrected its own statement imme- 
diately thereafter, particularly in light of the fact that the 
jury. had before it, strong evidence of appellant’s guilt. 

The court properly instructed the jury on appellant’s theory 
of defense, and in all other respects as well. 


ARGUMENTS 


Lk Appellant's right to cross-examine within the scope of the 
direct examination of the Government witness was not cur- 
tailed during the hearing before the Commissioner 


Appellant’s complaint of restriction of cross-examination 
during preliminary hearing appears directed to the testimony 
of Mr. Talmadge H. Thorne (J.A. 7-9). The record discloses 


that five questions were directed to Mr. Thorne by the Gov- 
ernment (J.A. 7). The only purpose of this very brief exami- 

nation was for the sole purpose of having Mr. Thorne identify 
a signature on @ document, and the person who had made the 
signature (J.A. 7). During the cross-examination which fol- 
lowed, appellant’s counsel attempted to go far beyond the 
scope of the witness’ direct examination (J.A. 8), and proper 
Objection was noted by the Government, and concurred i in by: 
the Commissioner (J.A. 10): 


Mr. Sreruinc. Your Honor, the only testimony that, 
we elicited from this witness was that, the signature on 
the. ‘Paper was signed ‘by the defendant. He has not 

I to anything about a forgery or made any other 
accusations. He was merely called to identify that sig- 
nature. I don’t think that his (Mr. Thorne) can be said 
to have made any charges of forgery here today. 

Commissioner Spuarn. I haven’t heard any. He 
merely identified that paper. We are way outside the - 
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field in bringing this man down to discuss a civil suit 
that he has filed or is a party to. We can’t go on, on 
that. It is a question now of the authenticity of that 
signature and that is all that is here. {Emphasis sup- 
plied.] 

Appellant also contends that he “was by the Commissioner’s 
action seriously deprived of the right to know what the charge 
was” (Br. 15). But the record at the preliminary hearing 
discloses, that on March 27, 1958, the date of the hearing (J.A. 
3), with both appellant and his counsel present, the following 
statement by the Commissioner’s clerk was read into the 
record: 


The defendant was (originally) presented to the 
Commissioner on the date March 20, 1958, violation 
was of title 22 of the D.C. Code, section 1401, charging 
the defendant with forgery. 

And while Mr. Thorne did not accuse appellant of such 
offense at the preliminary hearing,* the record reflects that 
appellant seemed well aware of the charge involved (J.A. 9). 


In any case, the hearing was followed by indictment (J.A. 
14-16), and eventual trial (J.A. 17), and appellant completely 
fails to set forth any factual showing of how he was prejudiced 
at trial by the “curtailment” of cross-examination at the pre- 
liminary hearing. Indeed, the record reflects that at the trial, 
defense counsel’s considerable grasp of the factual details of 
the case resulted in a detailed cross-examination of Mr. 
Thorne (J.A. 73-83). 


IL. The indictment was not barred by the statute of limita- 
tions and the statute itself was clearly constitutional 


A. At the outset, appellant. contends that prosecution of the 
crimes of forgery and uttering as set forth in the D.C. Code 
are not controlled by the period of limitations found in 18 
US.C. § 3282. It has been held, however, that such offenses 
are indeed within the purview of that statute. McGowen v. 


“See rather the testimony of Mr. Jack D. Brady (J-A. 3-4), and Mr. 
Tra N. Guilickson (J.A. 4-6). 


509911—59-——_$ 
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United States, 70 App. D.C. 269, 105 F. 2d 791 (1939),” cert. 
den. 308 U.S. 552 (1939). See also Taylor v. United States, 
99 US. App. D.C. 183, 238 F. 2d 259 (1956).* 

B. Appellant alleges that even if section 3282 of title 18 
is controlling, the amendment of that statute is only appli- 
cable to a certain list of crimes, and not to federal non-capital 
cases generally. The amendment, by its very terms, however, 
is plainly general in nature, and this view has been repeatedly 
adhered to by the federal courts when considering the same 
argument presented by appellant. As was stated in Roberts 
v. United States, 239 F. 2d 467, 469 (1956) : 


Appellant argues that the first count of the indict- 
ment is barred by the statute of limitations, 18 U.S.C.A. 
§ 3282. The crux of appellant’s contention is that the 

_ Act of September 1, 1954, 68 Stat. 1145, amending 18 

US.C.A. § 3282, extending the period of limitations 
from three to five years, did not increase the limitations 
period except as to certain non-capital offenses enu- 
merated elsewhere in the same act which related to 
crimes of government officials. * * * 
* * * we have considered the question and are con- 
vinced it is without merit. United States v. Kurgen- 
knabe, D.C.D.N.J. 1955, 186 F. Supp. 17; Moyer v. 
Brownell, D.CE.D. Pa. 1956, 137 F. Supp. 594; United 
States v. Waggener, D.C.D. Colo. 1956, 138 F. Supp. 
107. See also United States v. Obermeier, 2 Cir., 1950, 
186 F. 2d 243. 


In the Kurzenknabe case, supra, the legislature history of 
the act referred to by appellant (Br. 17), was treated in great 
detail. Following its analysis, the court, held that, “it must be 
concluded that the Senate intended to accomplish precisely 
what the literal words of section 10 provide, that is, to increase 
the statute of limitations to five years for all non-capital of- 


"At the time of the MoGowen decision, section 3282 of title 18 was then 
section 582. See 18 U.S.C.A. §3282 (1948 Ed.), Historical and Revision 
Notes, Reviser’s Note. 

* And see generally, Nuckols v. United States, 69 App. D.C. 120, 121, 99 
F. 2d 358; Arnstein v. United States, 54 App. D.C. 199, 202, 206 F. 946 
(1924), and cases cited therein. 





15 


fenses except those as to which a special limitation period is 
prescribed. Nothing shows that the House of Representatives 
acted favorably on the amendment with a different intent,” 
(p. 22-23 of the opinion). 

And in United States v. Waggener, supra, the court held (p. 
108) : 


The defendant predicates his argument upon the 
legislative history of the Act. Although the Court has 
examined with care the numerous references to the 
Congressional Record and committee reports submitted 
to it by the parties, plus additional research on its own 
initiative, it has found that such study is not particu- 
larly helpful with respect to a legislative enactment 
which could not be expressly more explicit. It re- 
quires no citation of authority for the proposition that 
judicial interpretation of acts of Congress should in- 
clude a reference to legislative history only in case of 
ambiguity. Here it is clear that Congress has extended 
the three year general statute of limitations to five. 
* * * in United States v. Kurzenknabe * * * Judge 


Worlendyke, speaking for that court, held, as is con- 
cluded here, that the amendment of 18 U.S.C.A. 
§ 3282 is general in nature, and not restricted to the 
Act in which it was contained.” 


In the instant case, the indictment was filed on July 21, 
1958, charging appellant with offenses on July 9, 1954 and 
June 2, 1955. At the time of the 1954 offenses, a three year 
statute of limitations was still in effect. On September 1, 1954 
the new five year limitations period took effect, with provision 
being made that the new limitations period was also applicable 
to offenses “committed prior to such date, if on such date 
prosecution therefor is not barred by provisions of law in effect. 
prior to such date.” On September 1, 1954, the three year 
statute had hardly begun to run on the earlier of the offenses 
charged, i.e., the forgeries and utterings of July 9, 1954. It is 

*See also Parker v. United States, 252 F. 2d 680 (1958), cert. denied, 


356 U.S. 964, 2 L. Ed. 2d 1071, 78 S. Ct. 1008 (1958) ; United States v. 
Reina, 242 F. 2d 302 (1957). 
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clear, therefore, that the five year limitations period became 
controlling as to all the offenses charged on September 1, 1954. 
Under such circumstances, the indictment of July 21, 1958, 
setting forth the dates of the crimes as July 9, 1954, and June 
2, 1955, was well within the period of limitations.° As was 
held by the Supreme Court in Gruenwald v. United States, 353 
US. 391, 396, Fn. 9, 1 L. Ed. 2d 931, 77 S. Ct. 963 (1957): 


On September 1, 1954, the statute of limitations was 
amended to provide for a five-year limitations period. 
68 Stat. 1145, 18 U.S.C. (Supp. HII) $3282. Since the 
amending statute was by its terms made applicable to 
offenses not barred on its effective date, that is, Septem- 
ber 1, 1954, it would seem that in fact the crucial date 
here is September 1, 1951.” 


C. Appellant contends, however, that such provision “ex- 
tending the Statute of Limitations as to a crime committed 
prior to its passage is an ez post facto law and unconstitu- 
tional.” (Br. 17). The opposite has been held to be true. 
In United States v. Kurzenknabe, supra, the court held (p. 23); 

There is nothing “retroactive” about the application 
of an-extension of a statute of limitations, so long as the 
original statutory period has not yet expired. Such ap- 
plication does not offend the prohibition in Article 1, 
$9, Clause 3 of the Constitution against ex post facto 
laws. United States v. Powers, 1939, 307 U.S. 214, 59 
S. Ct. 805, 83 ‘L. Ed. 1245, rehearing denied, 1989, 308 


* See Parker v. United States, supra, at page 681: United States v. Reina, 
supra, at page 305; United States v. Haug, D.C.N.D. Ohio, 21 F.R.D. 22, 
25 (1957); United States v. Vidal, D.C.D. Puerto Rico, 155 F. Supp. 180, 
182 (1957) ; United States v. Waggener, supra, at page 107 ; Moyer v. Brown- 
ell, supra, at page 607; United States v. Kurzenknobde, supra, at page 17. 

“In other words, a crime committed from September 1, 1951 was still 
“alive” under the old three year limitations period, when on September 1, 
1954 the five year period became effective. This being the case, as pointed 
out. by the Supreme Court, the five year statute became applicable to such 
offense. 
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US. 631, 60 S. Ct. 66, 84 L. Ed. 526; United States v. 
Ganaposki, D.C.M.D. Pa., 1947, 72 F. Supp. 982.” 


Again, in Falter v. United States, 23 F. 2d 420 (2.Cir. 1928), 
cert. denied, 277 U.S. 590, 72 L. Ed. 1003, 48 S. Ct. 528 (1928), 
Judge Learned Hand on behalf of the court stated (p. 425-26) : 


The crime was committed in 1919 and 1920, at a time 
when the period of the statute of limitations was three 
years * * *. In November, 1921 the proviso was added 
by which the period was extended to six years * * * 
the defendants argue that the amendment is ex post 
facto legislation. Perhaps they would: be right if the 
earlier statute had once run in their favor * * *. But 
the period had not run, and the argument is, and must 
be, that any change after the commission of the crime, 
and while the time is running, is within the constitu- 
tional prohibition. * * * 

* *-* Certainly, itis one thing to revive a prose- 
cution already dead, and another to give it a longer 
lease of life. The question turns upon how much vio- 
lence is done to our instinctive feelings of justice and. 
fair play. For the state to assure a man that he hag. 
become safe from its pursuit, and, thereafter to. with- 
draw its. assurance, seems to us unfair and dishonest. 
But, while the chase is on, it does not shock us to have. 
it extended. beyond the time first set * * *. — 


From the foregoing it is clear that the indictment in the 
instant case. was, not barred by the applicable, and constitu- 
tional, statute of limitations. 


OL Apoelignts conetiiee ee a speedy trial was nof 


Following appellant’s arrest, a preliminary hearing was held 
on March 27, 1958 (J.A. 3). Appellant, at the conclusion of 
the hearing, was held for the action of the Grand Jury and al- 


* See also, United States v. Vidal, supra, at page 182; United States v. 
Haug, supra; ‘Moyer v. Brownell, supra, at page 607. In all three cases, 
the exact conclusion arrived at in Kurzenknave is concurred in by. the 
courts. 
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lowed to remain on bond (J.A. 10). An indictment followed 
on May 5, 1958 (Cr. No. 456-58) (J.A. 1). Trial was there- 
upon set for June 11, 1958, without complaint by appellant. 
On June 2, 1958 at the request of the defense, the case was 
continued for trial until July 1, 1958, thereby taking the case 
into the District Court’s summer calendar (J.A. 11). On 
June 30, 1958, with defense counsel present, the Government 
requested its first and only continuance in the case, for a 
period of three weeks, in order to re-present the matter to 
the grand jury for the reason that new evidence had been dis- 
covered which bore on the charges (J.A. 12). The court in- 
quired as to whether or not appellant was on bond, and was 
informed in the affirmative (J.A. 12). The court then replied 
(J.A. 12): 
T am not going to press bail cases to trial in the 
summertime unless both counsel desire a trial, because 
We are going to give jail cases preferences. 


Over objection of defense counsel (J.A. 13), the continuance 
was granted, (J.A. 14), the court setting trial for October 7, 
1958 (J.A. 14). On October 1, 1958, appellant requested his 


second continuance, for the purpose of locating witnesses 
(J.A. 3). The continuance was granted and trial set for 
November 4, 1958 (J.A. 3). On that date trial commenced 
(J.A. 17). 

Appellant admits responsibility for approximately “nineteen 
days of this delay” (June 11th—July 1, 1958 (Br. 18)). It is 
clear, however, that such responsibility must, at least, extend 
to over a period of some forty-eight days, in light of appellant’s 
second request for a continuance on October 1, 1958 (J.A. 3). 
Indeed, appellant’s responsibility should be extended beyond 
the forty-eight day period. Had not appellant requested his 
original continuance from June 11th to July 1, 1958, it is quite 
likely, that prosecution under the original indictment of May 
5, 1958 would have proceeded, since the record on that date 
(J.A. 11), reflects nothing to the contrary. It was not until 
June 30th, that the prosecution found it necessary to request 
its first continuance. 
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At that point however, the trial was already scheduled for 
July Ist, the beginning of the court’s summer calendar, and 
the July date had been brought about by the appellant’s own 
request for continuance. Because the Judges of the District, 
as is customary with other courts, plan periods of necessary 
rest and rebuilding during the summer period, there is not avail- 
able for criminal trials the number of judges ordinarily avail- 
able during the regular term. It is well known that jail cases 
are, therefore, given preference for trial during the summer 
months. Since, as expressed by this Court in King v. United 
States, — US. App. D.C. —, — F. 2d — (1959), Rule 50 of 
the Criminal Rules provide that preference is to be given in 
criminal cases “as far as practicable,” it is logical to say that 
during summer terms the needs of practicability in criminal 
cases are best met by assigning preference to cases in which 
men areincarcerated. Cf. Taylor v. United States, 99 US. App. 
D.C. 183, 186, 238 F. 2d 259 (1956). 

Since the summer situation demands the preference out- 
lined above, and because appellant’s own request for continu- 
ance led him into the summer term, it cannot be said that it 
was the prosecution’s first and only request for a three week 
continuance which led to a so called denial of a speedy trial. 
It is, in fact, “elementary that the constitutional guarantee of 
a speedy trial is directed at a delay in prosecution to which the 
accused has not contributed.” Fouts v. United States, 253 F. 
2d 215, 217 (6 Cir. 1958), cert denied, 358 US. 884, 3 L. Ed. 2d 
113, 79 S. Ct. 118 (1958). And since the word “ ‘speedy’ in the 
Constitution must be construed with some cognizance of phys- 
ical realities,” King v. United States, supra, it is proper to con- 
clude that the continuance of the case to the fall term, under 
the circumstances outlined, in no way violated appellant’s con- 
stitutional rights* Indeed, the “right of a speedy trial (being) 
necessarily relative,” and dependant upon circumstances, 

™ Appellant makes the additional allegation that a co-defendant named in. 
the indictment of July 21, 1958, one Mildred Peters, a patient in a mental 
institution.on date of trial, might very well have been available to testify 
on his behalf if trial] had occurred, on an earlier date. There is absolutely 
nothing in the record to support such allegation. 
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Beavers v. Haubert, 198 US. 77, 87, 49 L. Ed. 950, 25 S. Ct. 
973. (1905), then the very interests of public justice were here 
best. served, when the instant case having fallen within the 
ambit of the court’s summer calendar, the Government’s re- 
quest for its sole continuance was granted, and preference given 
to the cases of those lacking appellant’s fortune to have free- 
dom under bond during that period. 


FV. The record discloses adequate proof of intent to defraud 


and evidence of such intent was properly admitted “ 


A. Appellant contends that there was no proof of intent 
to defraud. It is clear at the outset that on the trial of an 
indictment in which it is hecessary to allege an intent to de- 
fraud, “it shall not be necessary to prove an intent to defraud 
any particular person but it shall be sufficient to prove a gen- 
eral intent to defraud.” D.C. Code (1951 Ed.), Title 23, 
section 203. And forgery and uttering being crimes requiring 
an intent to defraud, it has been well: established that proof 
for conviction. simply, requires that there be an intent to de- 
fraud. someone rather than any particular person. Milton v. 
United States, 71 App. D.C. 394, 110 F. 2d 556 (1940); Read 
Vv. United States, 55. App. D.C. 43, 299 F. 918 (1924), cert. 
denied, 267 U.S. 596, 69. L. Ed. 805, 45 S. Ct. 352. (1924); 
Easterday v. United States, 53 App. D.C. 387, 292 F. 664 
(1923), cert. denied, 263 US. 719, 68.L. Ed. 523, 44'S. Ct. 181 
(1923). 

The record in the instant case; from beginning to.end, con- 
tains. testimony and evidence from, which a jury. could only 
conclude such, an intent to defraud. on the part of appellant. 
Appellant's crimes had their beginning in an intent to defraud 
creditors. (J.A. 38, 40; 101, 103, 117-118), This, shabby start 
led to the unauthorized signing of Dr. Brady’s name to several 
notes and deeds of trust (J.A. 40, 42, 44, 45), by appellant 
(J.A. 46, 106, 110, 126). One deed of trust and note-was sold 
to Norman Bartow, who was told by appellant that he man- 


This fourth argument of the Government is intended as answer to 
appellant’s points 4 (Br. 20) ; 6 (Br. 22); ana'9 (Br. 88). 
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aged the property for Dr. Brady (J.A. 53). It is no less clear 
that Bartow looked to Dr. Brady as the person primarily 
liable on the note (J.A. 60). The evidence further showed 
that the note sold to Bartow indicated an indebtedness from 
Dr. Brady to appellant of some $6,000 (J.A. 122), but while 
this was false (J.A. 38; 102) Bartow was never so informed 
by appellant (J.A. 122). 

As events developed, appellant entered into another trans- 
action with Talmadge Thorne. Again, a deed of trust and 
note with Dr. Brady’s unauthorized signatures were passed to 
Thorne (J. A. 44, 45), the signatures having been written by 
appellant (J.A. 46). Appellant did not inform Thorne of this, 
however (J.A. 126). And the instruments m the transaction 
while purporting to be a note secured by a second trust (J.A. 
66), were in realty a note ‘secured by a third trust on the 
property (J.A. 71-73, 127), the second trast already being 
held by Bartow. 

From such evidence produced at trial it is clear that the in- 
tent to defraud as enunciated by the authorities cited above 
was more than adequate to sustain both the propriety of the 
jury’s consideration of the matter, and its ultimate verdict. 

B. Appellant complains, however, that the trial court im- 
properly allowed into evidence matters concerning the spurious 
title report to Talmadge Thorne, because “(t)his title report 
although forged, was not forged by the Defendant” (Br. 22). 
There is absolutely nothing in the record from which it could 
be concluded that appellant did not forge the report, with the 
exception of his own denial. On the contrary, when the evi- 
dence concerning the report is taken into consideration with 
all the other evidence surrounding appellant in his transaction 
with Thorne, the very opposite could be logically inferred. 

During the course of trying to convince Thorne to accept 
the note secured by the “second” deed of trust, appellant and 
Mr. Peters visited Mr. Thorne at his office (J.A. 66). A title 
report was promised (J.A. 66). On June 2, 1955, as the trans- 
action was being completed a title report was again promised 
(J.A. 92). Some three weeks later a spurious title report 
was received by Thorne, containing the forged name of an 
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employee of the title company (J.A. 68, 70, 86-88). From the 
foregoing it is logical to conclude that the jury might well and 
properly infer from all the circumstances that appellant was 
author of the forged report. Appellant further contends that 
the trial court erred in ruling that appellant’s allegation, that 
the ‘purchasers of the notes were never in danger of sustaining 
financial loss, was immaterial to the charges. The contention 
is without merit. As was held by this Court in Milton v. 
United States, supra, a case involving forgery and uttering (p. 
399): 

Neither is it material that no person suffered loss by 
reason of appellant’s act. In Easterday v. United 
States this Court held that it was not necessary, either 
at common law or under statute, that “any one shall 
be actually defrauded, or that the accused shall have the 
intent to defraud any particular person.” It is sufficient 
if there is an intent to defraud someone by making or 
altering a writing, which act might prejudice another. 


V. Forgery and uttering are distinct offenses 


Appellant complains that the prosecutor “in the voir dire 
examination, in his opening statement, and his closing argu- 
ment, * * * repeatedly referred to the ‘eight’ counts of the 
indictment” (Br. 21). Appellant then states that in so doing, 
the Government “attempted and succeeded in bringing to the 
jury the impression that the trial involved eight (8) charges 
of felony” (Br. 21). [Emphasis supplied. ] 

The indictment in fact charged appellant with eight felonies, 
four of forgery and four of uttering (J.A. 14-15). The heart 
of appellant’s complaint lies in his mistaken allegation that 
the forgery and uttering of an indictment constitutes the single 
crime of forgery (Br. 22). It is well settled, however, that they 
are two separate and distinct offenses. As was held by this 
Court in Reed v. United States, supra, at page 45: 


The present case, in our view, falls within the rule 
announced in the Burton case.* Congress has declared 


* 202 U.S. 344, 50 L. Ed. 1057, 26 S. Ct. 688 (1906). 
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it an offense falsely to make or alter, with intent to 
defraud, any writing of a public or private nature which 
might operate to the prejudice of another. The offense 
thus denounced is complete, even though the instrument 
never is uttered. When it is uttered, another and dis- 
tinct offense is committed, and a second uttering of 
course constitutes still another offense. In Frisby v. 
United States, 38 App. D.C. 27, the qeustion was not 
directly involved, and the Burton case was not brought 
to our attention, [Emphasis supplied.] 


See also Howard v. United States, 101 U.S. App. D.C. 131, 
‘247 F. 2d 537 (1957), wherein this Court declared that separate 
‘sentences might validly be imposed for such offenses. The 
Supreme Court, 356 U.S. 25, 2 L. Ed. 579, 78 S. Ct. 563 (1958), 
granted certiorari and vacated the judgment of this Court, 
remanding the case to the District Court “with directions to 
afford petitioner a hearing on his motion under 28 USC. 

§ 2255.” All this was done “(u)pon representations made in 
-the Solicitor General’s memorandum * * *” That memoran- 
dum simply recommended that the case be remanded because 


of a “possible conflict of interest by counsel representing both 
defendant * * *” and a co-defendant. Nothing in the re- 
mand had to do with the aspect of forgery and uttering as 
distinct offenses. Indeed that point had been long since put 
to rest by the Supreme Court in the Burton case, supra. 


VL The remarks of the prosecutor in opening statement did 
not constitute reversible error. And testimony received re- 
garding appellant’s failure to discuss priority of the notes 
with Mr. Thorne was properly admitted ** 


A. As part of his opening statement to the jury (J.A. 27-33), 
the prosecutor stated that the Government would call as a 
witness, Sergeant Ben Clark, who would testify that upon 
advising appellant of the charges against him, appellant “re- 
fused to make any statement whatsoever concerning it” (J.A. 


*pis sixth argument of the Government is intended as answer to ap- 
pellant’s points 7 (Br. 28) and 8 (Br. 30). 
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32-33), and further, “refused to give handwriting specimens” 
(J.A. 33). This, according to appellant, constitutes reversible 
error. 

As stated by this Court in Kelley v. United States, 99 US. 
App. D.C. 13, 16, 236 F. 24 746 (1956) : 


that he would naturally 

Sparf v. United States, 

$9 L. Ed. 343 * * *, 

decisions both within on, a3 


e suffici cient to negate 


upon the silence of the 


This Court then went on to point out that “we need not 
select the rule we would apply had the sceused simply re- 
mained silent, for he spoke, and gave as his reason for refusing 
_ tomake-a statement his desire first to consult with his lawyer” 
(at p. 16 of the opinion). The record in the instant ¢ase on 
this point, made up only of the prosecutor's opening ‘statement, 
since no-evidence on the subject was ever admitted, simply dib- 
closes that appellant refused to make any statement whatso- 

In United States v. Kelly, 119 F. Supp. 217, 221-29 
(D.C.D.C. 1954), and cited with approval in the Kelley case, 
supra, at page 16, the District Court said: 

Where accusatory statements are made in defend- 
ant's presence or hearing, his silence may make admissi- 
ble both the statements and his failure to deny them, 
whether occurring immediately following commission 
of the crime, Mc Uin v. United States, 1900, 17 App. 
D:C. 323, or in the presence of police Officers at the 
scene, Harrod v. United States, 1928, 58 App. D-C. 254, 
29 F. 2d 454, or at police headquarters, Dickerson v. 
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United States, 1933, 62 App. D.C. 191, 65 F. 2d'824, 
certiorari denied, 290 U.S. 665, 54 S. Ct. 89, 78 L. Ed. 
575. 


And in United States v. Peckham, 105 F. Supp. 775, 777 
(D.C.D.C. 1952), reversed on other grounds, 93 U.S. App. D.C. 
136, 210 F. 2d 693 (1953), the District Court speaking on the 
point in issue, held: 

The defendant contends that it was error to permit 
the police officers to testify that at the time he was 
arrested he was asked if he had anything to say, and that 
he replied, “No statement.” It will be borne in mind 
that both counsel examined the police officers on this 
point. I see noerror in permitting the officers to testify 
that the defendant refused to make a statement. The 
defendant was under no legal obligation to make a state- 
ment. He had a right: to decline to make a statement, 
but I do not. think that there was any error in permitting 
the jury to know that this washis attitude. 

Appellant cites Milton v. United States, supra, as authority 
in support of his argument. The Milton case is not on pomt, 
since it deals in part with the propriety of a prosecutor’s com- 
ment on a defendant’s failure to testify on his own behalf, 
rather than with the instant problem. And Combs v. State, 
65 Tex. Crim. Rep. 334, 116 S.W. 584 (1909), also cited as 
authority by appellant, makes clear the distinction between a 
prosecutor alluding to a defendant’s failure to testify as op- 
posed to a prosecutor’s statement in closing argument, that 
““when a man is charged with a crime, and stands by mute and 
makes no denial, it is an evidence of his guilt” (at p. 586 of 
the S.W. report). The court in Combs, approved of the latter 
procedure, and affirmed the conviction appealed from. 

From the foregoing it is urged, that the better rule for 
adoption, when one is accused of crime and remains silent, 
is that testimony on such attitude is admissible into evidence. 
However, even if the exclusion of such attitude is deemed by 
this Court to refleet the preferable standard, it is clear from 
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the:record in the instant case, that no evidence on this point 
was received by the jury. The prosecutor’s comment in open- 
ing statement was the sole reference to this matter. Even 
reference in closing argument has been held proper. Combs v. 
State, supra. Cf. Statev. Swisher, Sup. Ct. of Missouri, 84.S.W. 
911 (1905). In any case, here the lone remark was followed 
by four days of trial, during which overwhelming evidence 
of forgery and uttering was brought forth. Never during those 
four days was the jury again reminded of appellant’s silence 
before the police. Never in closing argument was there a 
moment when reference was made to such subject. And the 
court in its careful instructions informed the jury that they 
were to base their verdict solely in the testimony of the wit- 
nesses who had testified at trial (J.-A. 142). Under such cir- 
cumstances it cannot reasonably be said that reversible error 
was created by the prosecutor’s opening remarks.” 

B. During the course of the trial, Talmadge Thorne testified 
regarding his visit to appellant and Mrs. Peters, after finding 
out that appellant had given him a third rather than second 
trust (J.A. 72). When Thorne asked appellant for an expla- 
nation of this he was informed by Mrs. Peters, that “Our at- 
torney, Mr. Berlow, has instructed us not to talk to you, and 
we're not going to talk” (J.A. 72). 

Appellant attempts to put this testimony in the same cate- 
gory of the accusatory type of situation dealt with in sub- 
section A, supra. Here, however, testimony was not being 
admitted that appellant upon confrontation by police offi- 
cers, refused to answer because he first wished to consult his 
lawyer, or because counsel had advised him to remain silent. 
Cf. Kelley v. United States, supra, at page 17. Rather, a 
private citizen was revealing an answer given to a most legiti- 
mate and understandable inquiry concerning a business trans- 
action. Appellant had no charges against him at that time. 
He was not under arrest. The jury was clearly entitled to the 


* Appellant also contends that error is present from the prosecutor’s 
remark in opening statement that appellant refused to give handwriting 
specimens. No evidence was received on this. Rather, appellant, during 
trial, admitted he had signed Brady’s name to the documents (J.A. 46, 
106, 110, 126). 
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answer to that inquiry. “That this is the doctrine before 
the defendant is under arrest, and when the charge is not. made 
in a judicial proceeding, may be conceded, and such is the rul- 
ing of this Court in State v. Walker, 78 Mo. 380, and in 
other jurisdiction * * *.” State v. Swisher, supra, at page 
914 of the S.W. reports. Appellant’s contention, therefore, is 
plainly without merit. 


VIL. Appellant was not prejudiced by the court’s remarks 
during closing argument 


As defense counsel moved through his closing argument he 
made the statement to the court that (J_A. 137) :# 


My recollection of the evidence, your Honor, is that 
Brady, upon his examination by myself, was asked 
whether or not he made any claim to the ownership of 
this property and he stated that in this case he did. 
[Emphasis supplied. ] 

The court responded (J.A. 137): 

I did not so understand. I do not understand the 

evidence to be that. No. . 


| The record discloses that the Court was correct, for during 
| Dr. Brady’s cross-examination the following colloquy took 
place (J.A. 48): 

Mr. Brertow. And that was in March of 1954 and 
from March of 1954 thereafter, did you take any steps 
to assert your ownership in 2024 P Street? 

Dr. Brapy. No, sir. 

Mr. Bertow. You had no ownership in 2024 P Street, 
did you? 

Dr. Brapy. Asastraw. This was the only connection 
I had. 


*The court had stated prior to this that there was no evidence as to 
what claims were made “in this civil suit in this case” (J.A. 137). While 
there was some objective evidence as to this (J.A. 74), the point was of 
no significance, since the existence of such a suit had no relevant con- 
nection with the offenses charged, but only a means whereby losses 
resulting from such crimes could be recovered. Indeed, the question of 
loss as set forth in detail, supre, is of no significance since proof of a 
mere intent to defraud was sufficient. 
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Mr. Brrtow. You paid nothing for it? 

Dr. Brapy. No, sir. 

Mr. Brrrow. So far 8s you know it was Ralph’s prop- 
erty, was it not? 

Dr. Brapy. So far as I know. 

From such facts it is plain that “the court ha(d) the right 
to correct (the) erroneous and misleading statements made 
by (appellant’s) attorney * * * with reference to the evi- 
dence * * *” 75, Lee v. United States, 67 F. 2d 156, 159 
(9th Cir. 1933), 

- At still another point in closing argument, defense counsel 
stated (J.A. 138): - 


-A. 138). B 
rected itself, and said (J.A. 138): 

I am sure you did not intend to mislead the jury, I 
4m sure it is an error of memory on your part, but you 
have to be careful to remember correctly. 

And during the course of the court’s instructions to the jury, 
the jury was repeatedly informed (J.A. 139, 140, 142, 143, 146), 
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that it was their recollection of the facts, and not the court’s 
which was to guide them and govern them in reaching their 
verdict. From all of the foregoing it is clear, therefore, that 
appellant was not prejudiced by the court’s comments during 
closing argument, particularly in light of the fact that “the evi- 
dence of appellant’s guilt of the crimes charged was adequately 

substantial.” Gariepy v. United States, 220 F. 2d 252, 264 

(6 Cir. 1955), cert. denied, 350 U.S. 825, 160 L. Ed. 737, 76 S. 

Ct. 53 (1955). Under such circumstances it cannot be said 

that the court’s comments so “transcended the bounds of pro- 

priety or exhibited an attitude of such hostility * * * as to 
cause s verdict to be rendered against appellant which other- 

wise would not have been found by the jury.” Gariepy v. 

United States, supra, at page 264. 

VIIL Appellant’s theory of the case was adequately incor- 
porated into the court’s proper instructions to the jury 
Appellant wished the court to instruct the jury that there 

can be no forgery where one is authorized to sign another's 

name to a writing, “and where one makes an instrument in 
good faith with the honest belief in his authority to do so * * *” 

(Br. 46). 

The record discloses that the court instructed the jury that 
the burden was on the Government to prove appellant guilty 
beyond a reasonable doubt (JA. 141). The court then went 
on to instruct as follows (J.A. 145): 

To forge a signature to.a written. instrument consti- 
tutes a false making of the instrument, and that.is the 
charge in this caseso far as the charge of forgery is con- 
cerned. The. defendant claims, however, that Doctor 
Brady gave him authority to sign his name, that is, 
Doctor Brady’s name. If that is true, there is no false 
making, no forgery, and the defendant is not guilty. 
However, Doctor Brady denies that he gave the de- 
fendant any such authority to sign his name on any 
such instrument, and it is for you to resolve the con- 
flict and decide what the fact was and where the truth 
lies. 
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After informing the jury that the instruments involved must 
be apparently capable of effecting a fraud and that an intent to 
defraud must also have been established (J.A. 145-46), the 
court continued (J.A. 146): 


To be sure, if the defendant honestly believed that he 
had a right to sign Doctor Brady’s name, there was nu 
intent to defraud, but you are not bound to take his 
statement for the fact that he honestly believed he had 
@ right to sign Doctor Brady’s name. It is for you to 
determine whether he honestly believe that * * *. 


- The foregoing instructions reflect an adequate if not a per- 
.. feet incorporation of appellant’s theory of defense, as set forth 
above. 

Appellant complains, however, regarding the court’s sum- 
mation of the facts, where the court alluded to defendant’s 
being admittedly engaged in a scheme to defraud creditors, 
and the fact that Mr. Thorne’s note was secured by a third 
instead of a “second” deed of trust. Both comments had 
solid support in the record developed at trial (J.A. 38, 40, 101, 
103, 117-118; 71-73, 127). In addition, after these comments, 


the court again instructed the jury that “my comments on the 
evidence are not binding on you, and if in any respect your 
view of the evidence or your recollection of any item of evi- 
dence is not in accord with mine, it is your view, and your 
recollection, that must prevail” (J.A. 146; see also J.A. 139, 
140, 142, 143). It is clear that no error resulted from such 
instructions. 


CONCLUSION 


Wherefore, it is respectfully submitted that the Judgment 
of the District Court be affirmed. 
Otrver Gascx, 


United States Attorney. 


Cary W. Betcuer, 
Water J. Bonne, 


Assistant United States Attorneys. 
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